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No. MC-115495 (Sub-No. 37F),

United Parcel Service, Inc., now being 
assigned for Prehearing Conference on 
January 17, 1979, at the Office of In­
terstate Commerce Commission, 
Washington, DC.

No. MC 143884 (Sub-No. 2), Personi- 
lized Agent Service, Inc., now assigned 
for hearing on January 29, 1979, at At­
lanta, GA., and will be held in Confer­
ence Room 102E, Peachtree Seventh 
Bldg.

No. MC-144506P, Koller Petroleum 
Products, Inc., now assigned for hear­
ing on January 10, 1979, at Madison 
Wisconsin, and will be held in C.L 
Conference Room 125, North Walnut 
Street.

No. MC-107012 (Sub-No. 274P), 
North American Van Lines, Inc., now 
being assigned for hearing on Febru­
ary 7, 1979, at the Offices of the Inter­
state Commerce Commission, Wash­
ington, DC.

No. MC-78228 (Sub-No. 88F), J. 
Miller Express, Inc., now being as­
signed for hearing on February 8, 
1979, at the Offices of the Interstate 
Commerce Commission, Washington, 
DC.

No. MC-118159 (Sub-No. 280F), Na­
tional Refrigerated Transport, Inc., 
now being assigned for hearing on 
February 9, 1979, at the Offices of the 
Interstate Commerce Commission, 
Washington, DC.

H.G. Home, Jr., 
Secretary.

[PR Doc. 79-488 Filed 1-4-79; 8:45 am]

[7035-01-M ]

[Docket No. AB-36 (Sub-No. 9F)]
OREGON SHORT LINE RAILROAD CO.

Abandonment and Discontinuance of Service 
by Union Pacific Railroad Co. Near Rubicon 
and New Meadows in Adams County, ID; 
Notice of Findings

Notice is hereby given pursuant to 
Section la of the Interstate Commerce 
Act (49 U.S.C. la) that by a Certificate 
and Decision decided December 18, 
1978, a finding, which is administra­
tively final, was made by the Commis­
sion, Review Board Number 5, stating 
that, subject to the conditions for the 
protection of railway employees pre­
scribed by the Commission in Oregon 
Short Line R. Co.—Abandonment

Goshen, 354 I.C.C. 584 (1978), the pres­
ent and future public  ̂convenience and 
necessity permit the physical aban­
donment by the Oregon Short Line 
Railroad Company and discontinuance 
of service by the Union Pacific Compa­
ny over a portion of the New Meadows 
Branch extending from railroad mile­
post 84.52 near Rubicon, ID, to the 
end of the line at railroad milepost 
89.91 at New Meadows, ID, a distance 
of 5.39 miles in Adams County, ID. A 
certificate of public convenience and 
necessity permitting abandonment 
and discontinuance of service was 
issued to the Oregon Short Line Rail­
road Company and the Union Pacific 
Railroad Company. Since no investiga­
tion was instituted, the requirement of 
Section 1121.38(a) of the Regulations 
that publication of notice of abandon­
ment decisions in the Federal Regis­
ter be made only after such a decision 
becomes, administratively final was 
waived.

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of­
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 1121.45 
of the Regulations). Such documents 
shall be made available during regular 
business hours at a time and place mu­
tually agreeable to the parties.

The offer must be filed and served 
no later than 15 days after publication 
of this Notice. The offer, as filed, shall 
contain information required pursuant 
to Section 1121.38(b) (2) and (3) of the 
Regulations. If no such offer is re­
ceived, the certificate of public con­
venience and necessity authorizing 
abandonment shall become effective 
February 20,1979.

H. G. H omme, Jr., 
Acting Secretary.

[FR Doc. 79-490 Filed 1-4-79; 8:45 am]

[7035-01-M ]

SOUTHERN CRESCENT

Notice Regarding Possible Discontinuance of 
Operations by Southern Railway Co.

AGENCY: Interstate Commerce Com­
mission.
ACTION: Notice to the Public.
SUMMARY: This notice seeks com­
ments on whether and on what condi­
tions, if any, the Commission should

enter an order permitting Southern 
Railway Company to discontinue its 
operations of the “Southern Crescent” 
upon Amtrak's assuming responsibil­
ities for continuing the service.
EFFECTIVE DATE: January 22, 1979.
FOR FURTHER INFORMATION 
CONTACT:

G. Marvin Bober, Acting Deputy Di­
rector, Section of Finance, I.C.C.— 
Room 5417, Washington, D.C. 20423, 
202-275-7564.

SUPPLEMENTARY INFORMATION: 
Southern filed a petition seeking re­
opening and reconsideration of our 
earlier decision in Finance Docket No. 
28697, Southern Railway Company- 
Discontinuance of trains Nos. 1 and 2 
the “Southern Crescent” Between 
Washington, D.C. and New Orleans, 
La., printed at 354 I.C.C. 630 (1978) 
which denied its application to discon­
tinue operation of the above-described 
passenger trains. Petitioner states that 
on December 13, 1978, the Board of 
Directors of the National Railroad 
Passenger Corporation (Amtrak) ap­
proved an agreement with Southern 
for Amtrak to take over operation of 
the “Southern Crescent”. The agree­
ment provides for Amtrak to institute 
the service on February 1, 1979, or the 
day after Southern is authorized to 
discontinue the service, whichever is 
later.

All parties wishing to comment on 
whether and on what conditions, if 
any, the Commission should enter an 
order permitting Southern to discon­
tinue its operation of the “Southern 
Crescent” should do so by January 22, 
1979.

An original and 10 copies should be 
mailed to the Commission at the 
aforementioned address.

A copy should also be filed on 
Southern Railway Company, P.O. Box 
1808, Washington, D.C. 20013, and its 
counsel, Frederick G. Berner, Jr., 1730 
Pennsylvania Avenue NW., Washing­
ton, D.C. 20006, William Erkelenz, Na­
tional Railroad Passenger Corp., 400 
North Capitol Street NW., Washing­
ton, D.C. 20001, John Heffner, Suite 
1212, 425 13th Street NW., Washing­
ton, D.C. 20004, John O’B. Clarke, Jr., 
Suite 210, 1050 17th Street NW., 
Washington, D.C. 20036, and all other 
parties of record.

H. G. Homme, Jr., 
Secretary.

[FR Doc. 79-489 Filed 1-4-79; 8:45 am]
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[6355-01-M ]
1

CONSUMER PRODUCT SAFETY 
COMMISSION.
DATE AND TIME: January 10, 1979, 
10 a.m.
LOCATION: Room 456 Westwood 
Towers Building, 5401 Westbard Ave., 
Bethesda, Maryland.
STATUS: Closed.
MATTERS TO BE CONSIDERED: 

A g e n d a

Closed to the public

1 . B rie fin g  on cellulose in su la tio n  (515c) 
enforcement. The staff will brief the Com­
mission on issues related to enforcement of 
thé Cellulose Insulation (515c) Regulation.

2. B rie fin g  on TR IS . The staff will discuss 
the status of enforcement activities related 
to TRIS-treated garments.
CONTACT PERSON FOR ADDI­
TIONAL INFORMATION:

Sheldon D. Butts, Assistant Secre­
tary, Office of the Secretary, Con­
sumer Product Safety Commission, 
Suite 300, 1111 18th Street NW., 
Washington, D.C. 20207.

[S-16-79 Filed 1-3-79; 2:51 pm]

[6355-01-M ]

2

CONSUMER PRODUCT SAFETY 
COMMISSION.
DATE AND TIME: January 11, 1979, 
9:30 a.m.

LOCATION: Third floor hearing 
room, 1111 18th Street NW., Washing­
ton, D.C. 20207.
STATUS: Open.
MATTERS TO BE CONSIDERED: 

A g e n d a

Open to the public

1 . Recom m endation to accept corrective  
action  p lan: C arrie r Corp., a ir  conditioner, 
ID  78-101. The staff has recommended that 
the Commission accept and monitor the cor­
rective action plan which Carrier has imple­
mented to address a possible defect in cer­
tain 6,000 BTU size room air conditioners.

2. R ecom m endation to accept corrective 
action  plans: M arke t Research Im ports ( ID  
78-36), L e G ra n  Im ports  ( ID  78-43), Beck 
E lectric  ( ID  78-61), H ayashi In te rn a tio n a l 
Corp. ( ID  78-70)—Christm as lig h t bulbs. 
The staff has recommended that the Com­
mission accept and monitor the corrective 
action plans which each of the subject com­
panies have implemented to address a possi­
ble defect in certain imported Christmas 
light bulbs.

3. R ecom m endation to accept corrective  
action p lan: B om bard ier L im ited , Snowm o­
bile, ID  78-84. The staff recommended that 
the Commission accept and monitor the cor­
rective action plan which Bombardier has 
implemented to address a possible substan­
tial product defect in its 1978 Citation brand 
Ski-Doo snowmobiles.

4 .  Special labeling concerning the ca rd io - 
to x ic ity  o f  methylene chloride (P e titio n  H P  
76-8). On January 5, 1978 the Commission 
voted to grant a petition (HP 76-8) from the 
Empire State Consumer Association re­
questing special labeling under the FHSA 
for paint stripers containing methylene 
chloride. Staff now raises the issue of 
whether the Commission should reconsider 
this decision in light of the lack of direct 
evidence of the alleged risk of injury.

5. P e titio n  H P  78-6 to am end firew orks  
regulation. The Commission will consider a 
petition from the American Pyrotechnics 
Association to make seven amendments to 
the Commission’s regulation bn firework de­
vices. The amendments concern fuse side ig­
nition, chlorate fuse, side ignition of smoke 
devices, fuse burning time, base to height 
ratio, aerial items, and external flame on 
smoke devices.
CONTACT PERSON FOR ADDI­
TIONAL INFORMATION:

Sheldon D. Butts, Assistant Secre­
tary, Office of Secretary, Consumer 
Product Safety Commission, Suite 
300, 1111 18th Street NW., Washing­
ton, D.C. 20207.

[S-17-79 Filed 1-3-79; 2:51 pm]

[6 5 7 0 -06 -M ]

3

EQUAL EMPLOYMENT OPPORTU­
NITY COMMISSION.
TIME AND DATE: 9:30 a.m. (eastern 
time), Tuesday, January 9, 1979.
PLACE: Commission Conference
Room, No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington, D.C. 
20506.
STATUS: Part will be open to the 
public and part will be closed to the 
public.
MATTERS TO BE CONSIDERED: 

Open to the public:
1. Technical amendments to Affirmative 

Action Guidelines.
2. Report on Commission operations by 

the Executive Director-
Closed to the public:
Litigation Authorization; General Counsel 

Recommendations: Matters closed to the 
public under the Commission’s regulations 
at 29 CFR 1612.13.

N o t e .—Any matter not discussed or con­
cluded may be carried over to a later meet­
ing.
CONTACT PERSON FOR MORE IN­
FORMATION:

Marie D. Wilson, Executive Officer, 
Executive Secretariat, at 202-634- 
6748.
This notice issued January 2,1979. 

tS-12—‘79 Filed 1-3-79; 11:33 am]

[6714-01-M ]

4

FEDERAL DEPOSIT INSURANCE
CORPORATION.
TIME AND DATE: 10 a.m. on Wednes­
day, January 10,1979.
PLACE: Board Room, 6th floor, FDIC
Building, 550 17th Street NW., Wash­
ington, D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED:
Disposition of minutes of previous meetings.
Recommendations with respect to payment 

for legal services rendered and expenses 
incurred in connection with receivership 
and liquidation activities:

Strasburger & Price, Dallas, Texas, in 
connection with the receivership of
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United States National Bank, San Diego, 
California.

Casey, Lane & Mittendorf, New York, 
Nkr York, in connection with the liquida­
tion of Franklin National Bank, New 
York, New York.

Taback & Hyams, Jericho, New York, in 
connection with the liquidation of Frank­
lin National Bank, New York, New York.

Meredith, Donnell & Edmonds, Corpus 
Christi, Texas, in connection with the liq­
uidation of Northeast Bank of Houston, 
Houston, Texas.

Recommendations with respect to the 
amendment of Corporation rules and reg­
ulations:

Memorandum and resolution proposing 
the final adoption of amendments to Part 
304 of the Corporation’s rules and regula­
tions, entitled “Forms, Instructions, and 
Reports,” with respect to applications for 
insurance by “phantom” banks.

Acquisition of additional space for the Divi­
sion of Bank Supervision Training Center.

Reports of committees and officers:
Minutes of the actions approved by the 

Committee on Liquidations, Loans and 
Purchases of Assets pursuant to authority 
delegated by the Board of Directors.

Report of the Executive Secretary re­
garding his transmittal of “no significant 
effect” competitive factor reports.

Reports of the Director of the Division 
of Bank Supervision with respect to appli­
cations or requests approved by him and 
the various Regional Directors pursuant 
to authority delegated by the Board of Di­
rectors.

Report of the Director of the Division of 
Liquidation detailing all disbursements in 
excess of $10,000 and all sales of real 
estate properties, during the period Octo­
ber 16, 1978-December 16, 1978, in connec­
tion with the liquidation of The Hamilton 
National Bank of Chattanooga, Chatta­
nooga, Tennessee.
• Reports of security transactions author­
ized by the Acting Chairman.

CONTACT PERSON FOR MORE IN­
FORMATION:

Alan R. Miller, Executive Secretary, 
202-389-4446.

[S-18-79 Filed 1-3-79; 2:51 pm]

[6714-01-M ]

5

FEDERAL DEPOSIT INSURANCE
CORPORATION.
TIME AND DATE: 10:30 a.m. on
Wednesday, January 10, 1979.
PLACE: Board Room, 6th floor, FDIC
Building, 550 17th Street NW., Wash­
ington, D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Applications for Federal deposit insurance: 

Maya Bank, a proposed new bank to be 
located on the southwest comer of the in­
tersection of Palomar Street and Industri­
al Boulevard, Chula Vista, California, for 
Federal deposit insurance.

Landmark Bank, a proposed new bank 
to be located at 441 West Whittier Boule­
vard, La Habra, California, for Federal de­
posit insurance.

Bank of Palm Springs, a proposed new 
bank to be located at the intersection of 
Taquitz-MaCallum and Alverado Streets, 
Palm Springs, California, for Federal de­
posit insurance.

Citizens Fidelity Bank, a proposed new 
bank to be located at 1000 Volunteer 
Parkway, Bristol, Tennessee, for Federal 
deposit insurance.

Equitable Bank, a proposed new bank to 
be located ht the intersection of Preston 
Road and Campbell Road, Dallas, Texas, 
for Federal deposit insurance.

Mercantile Bank of Fort Worth, a pro­
posed new bank to be located at 2550 
Mecham Boulevard, Fort Worth, Texas, 
for Federal deposit insurance.

Wasatch Bank of Lehi, a proposed new 
bank to be located at 620 East Main 
Street, Lehi, Utah, for Federal deposit in­
surance.

Application for consent to establish a 
branch:

The Greater New York Savings Bank, 
New York, New York, for consent to es­
tablish a branch at 1330-1332 First 
Avenue, New York, New York.

Request pursuant to section 19 of the Fed­
eral Deposit Insurance Act for consent to 
service of a person convicted of an offense 
involving dishonesty or a breach of trust 
as a director, officer, or employee of an in­
sured bank:

Name of person and of bank authorized 
to be exempt from disclosure pursuant to 
the provisions of subsection (cX6) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(6)).

Recommendations regarding the liquidation 
of a bank’s assets acquired by the Corpo­
ration in its capacity as receiver, liquida­
tor, or liquidating agent of those assets:

Case No. 43,726-SR—Sharpstown State 
Bank, Houston, Texas.

Case No. 43,745-L—International City 
Bank & Trust Company, New Orleans, 
Louisiana

Case No. 43,747-L—Northeast Bank of 
Houston, Houston, Texas.

Case No. 43,750-L—Intemtional City 
Bank & Trust Company, New Orleans. 
Louisiana.

Case No. 43,756-L—Franklin National 
Bank, New York, New York.

Case No. 43,757-L—Banco Credito y Ad- 
horro Poncend, Ponce, Puerto Rico.

Case No. 43,759-L—Franklin National 
Bank, New York, New York.

Case No. 43,760-L—American City Bank 
& Trust Company, National Association. 
Milwaukee, Wisconsin.

Case No. 43,761-L—American Bank & 
Trust, Orangeburg, South Carolina.

Case No. 43,762-SR—Citizens State 
Bank, Carrizo Springs, Texas.
• Case No. 43,764-L—The Hamilton Bank 
& Trust Company. Atlanta, Georgia.

Case No. 43,769-L—Wilcox County 
Bank, Camden, Alabama

Memorandum re: American Bank & 
Trust Company, New York, New York.

Recommendations with respect to the initi­
ation or termination of cease-and-desist 
proceedings, termination-of-insurance pro­
ceedings, or suspension or removal pro­
ceedings against certain insured banks or 
officers or directors thereof:

Names of persons and names and loca­
tions of banks authorized to be exempt 
from disclosure pursuant to the provisions 
of subsections (cX6), (c)(8), and
(c)<9XAXii) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(6), (c)(8), 
and (c)(9)(A)(ii)).

Personnel actions regarding appointments, 
promotions, administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.:

Names of employees authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(2) and (c)(6) 
of the “Government in the Sunshine Act” 
(5 U.S.C. 552b(c)(2) and (C)(6)).

Grievance Officers’ reports and recommen­
dations with respect to the formal griev­
ances of Corporation employees.

CONTACT PERSON FOR MORE IN­
FORMATION:
. Alan R._Miller, Executive Secretary, 

202-389-4446.
[S-19-79 Filed 1-3-79; 2:51 pm]

[6715-01-M ]

6

FEDERAL ELECTION COMMIS­
SION.
DATE AND TIME: Wednesday, Janu­
ary 10, 1979 at 10 a.m.
PLACE: 1325 K Street NW., Washing­
ton, D.C.
STATUS: This meeting will be closed 
to the public.
MATTERS TO BE CONSIDERED: 
Audits and Audit Policy. Compliance. 
Personnel.
DATE AND TIME: Thursday, January 
11,1979 at 10 a.m.
STATUS: Portions of this meeting will 
be open to the public and portions will 
be closed.
MATTERS TO BE CONSIDERED:

Portions open to the public:
Setting of dates for future meetings. 
Correction and approval of minutes. 
Advisory Opinions: AO 1978-89, AO 1978- 

97, AO 1978-98, AO 1978-99, and AO 1978- 
100.

Draft regulations for Presidential primary 
matching fund, TITLE 11, Code of Federal 
Regulations, Subchapter C.

Budget Execution Report.
Appropriations and budget.
Pending litigation.
Liaison with other Federal agencies. 
Classification actions.
Routine administrative matters.
Portions of the meeting closed to the 

public:
Any matters not concluded on January 10, 

1979.
PERSONS TO CONTACT FOR IN­
FORMATION:

Mr. Fred S. Eiland, Public Informa­
tion Officer, telephone 202-523-4065.

Lena L. Stafford, 
Acting Secretary 
to the Commission. 

[S-20-79 Filed 1-3-79; 3:34 pm]
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[6730-01-M ]

7
-FEDERAL MARITIME COMMIS­
SION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
December 29, 1978; 43 FR 61083.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 10 
a.m., January 4, 1979.
CHANGES IN THE MEETING: Addi­
tion of the following items to the 
closed session:

3. Internal procedures for drafting and ap­
proving Commission reports and orders.

4. Letter of Sea-Land Service, Inc., dated 
December 28, 1978, concerning settlement 
agreement. '

[S-13-79 Filed 1-3-79; 11:41 am]

[6730-01-M ]

8

FEDERAL MARITIME COMMIS­
SION.
TIME AND DATE: 10 a.m., January 
11, 1979.
PLACE: Room 12126, 1100 L Street 
NW., Washington, D.C. 20573.
STATUS: Open,
MATTERS TO BE CONSIDERED:

1. Agreement No. 10285: Rate agreement 
between the Straits/New York Conference 
and four mini-landbridge carriers—Request 
for hearing.

2. (1) Proposed SS United States Escrow 
Agreement and (2) Proposed “Mariners 
Club Letter” and “Mariner Questionnaire” 
of United States Cruises, Inc.
CONTACT PERSON FOR MORE IN­
FORMATION:

Francis C. Hurney, Secretary, 202- 
523-5725.

[S-14-79 Filed 1-3-79; 11:41 am]

[6735-01-M ]
9

J a n u a r y  2,1979.
FEDERAL MINE SAFETY AND 
HEALTH REVIEW COMMISSION.
TIME AND DATE: 10 a.m., January 9, 
1979.
PLACE: Room 600, 1730 K Street 
NW., Washington, D.C. 20006.
STATUS: This meeting will be open.
MATTERS TO BE CONSIDERED: 
The Commission will consider and act 
upon the following proceedings:

1. Staff briefing on issue of independent 
reviewability of citations.

2. Peabody Coal Co., Docket No. BARB 
77-245-P (civil penalty proceeding).

SUNSHINE ACT MEETINGS

CONTACT PERSON FOR MORE IN­
FORMATION:

Donald Terry, 202-653-5644. 
tS-6-79 Filed 1-3-79; 11:33 am]

[6735-01-M ]

10

J a n u a r y  2, 1979.
FEDERAL MINE SAFETY AND 
HEALTH REVIEW COMMISSION.
TIME AND DATE: 10 a.m., January 4, 
1979.
PLACE: Room 600, 1730 K Street 
NW., Washington, D.C. 20006.
STATUS: This meeting will be open.
MATTERS TO BE CONSIDERED: 
The Commission will consider and act 
upon the following agenda item:

1. MSHA v. Kenny Richardson, Docket No. 
BARB 78-600-P. It was determined by 
unanimous vote of all Commissioners that 
Commission business required that a meet­
ing be held on this item and that no earlier 
announcement of the meeting was possible.
CONTACT PERSON FOR MORE IN­
FORMATION:

Donald Terry, 202-653-5644.
[S-15-79 Filed 1-3-79; 2:51 pm]

[621 0 -01 -M ]

11

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Wednes­
day, January 10, 1979.
PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Proposed Statement of Customers’ 
Rights to implement a section of Title XI of 
the Financial Institutions Regulatory and 
Interest Rate Control Act.

2. Proposal to implement Executive Order 
12044, relating to Improving Government 
Regulations.

3. Board’s regulatory improvement pro­
gram: review of Regulation S (Bank Service 
Arrangements).

4. Proposed report to the Congress on 
remote disbursement practices of commer­
cial banks and a related proposed public 
statement.

5. Any agenda items carried forward from 
a previously announced meeting.

N ote.—This meeting will be recorded for 
the benefit of those unable to attend. Cas­
settes will be available for listening in the 
Board’s Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling 202-452-3684 or by writing to: Free­
dom of Information Office, Board of Gover­
nors of the Federal Reserve System, Wash­
ington, D.C. 20551.

CONTACT PERSON FOR MORE IN­
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the Board, 202-452-3204.

Theodore E. Allison -,
J anuary 3, 1979.

[S-ll-79 Filed 1-3-79; 11:33 am]

[7 020 -02 -M ]

12

[USITC SE-79-1]
UNITED STATES INTERNATIONAL 
TRADE COMMISSION.;
TIME AND DATE: 10 a.m., Thursday, 
January 11, 1979.
PLACE: Room 117, 701 E Street NW., 
Washington, D.C. 20436.
STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public.
MATTERS TO BE CONSIDERED: 

Portions open to the public:
1. Agenda.
2. Minutes.
3. Ratifications.
4. Petitions and complaints (if necessary):

a. Finished precision resistors (Docket No. 
550). b. Bicycle tires and tubes from the Re­
public of Korea (Docket No. 551).

5. Centrifugal trash pumps (Inv. 337-TA- 
43)—Vote.

6. Tantalum electrolytic fixed capacitors 
from Japan (Inv. AA1921-159)—Considera­
tion of staff memorandum GC-H-366.

8. Any items left over from previous 
agenda.

9. Consideration of the report in Investi­
gation 332-87 (U.S. Western Steel Market).

Portions closed to the public:
7. Status report on Investigation 332-101 

(MTN Study), if necessary.
CONTACT PERSON FOR MORE IN­
FORMATION:

Kenneth R. Mason, Secretary, 202- 
523-0161.

IS-21-79 Filed 1-3-79; 3:57 pm]

[7555-01-M ]

13

NATIONAL SCIENCE BOARD.
DATE AND TIME: January 18, 1979,1 
p.m., open session. January 19, 1979, 9 
a.m., closed session.
PLACE: Room 540, 1800 G Street 
NW., Washington, D.C.
STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public.
MATTERS TO BE CONSIDERED AT 
THE OPEN SESSION:
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1. Program Review—Science Education.
2. Minutes—Open Session—202nd Meet­

ing.
3. Chairman’s Report.
4. Director’s Report:
a. Report on Grant & Contract Activity— 

11/16/78-1/17/79.
b. Organizational and Staff Changes.
c. Congressional and Legislative Matters

(including Antarctic Conservation Act of 
1978). . *

d. NSP Budget for Fiscal Years 1979 and 
1980.

e. Regional Instrumentation Facility Pro­
gram.

f. Advisory Council Task Groups.
5. Board Committees—Reports on Meet­

ings:
a. Executive Committee.
b. Planning and Policy Committee.
c. Programs Committee.
d. Committee on Budget.
e. Committee on Eleventh NSB Report.
f. Committee on Minorities and Women in 

Science.
g. Committee on Role of NSF in Basic Re­

search.
h. Committee on Science and Society.
i. Ad Hoc Committee on Deep Sea and 

Ocean Margin Drilling Programs.
6. NSF Advisory Groups and Annual 

Review:
a. Reports on Meetings.
b. Board Representation at Future 

Events.
7. Grants, Contracts, and Programs.
8. Proposed Changes in “Criteria” Docu­

ment-Guidelines for Selection of Projects.
9. Proposed Materials Science Study.
10. Other Business.
11. Next Meetings:
a. National Science Board—February 15- 

16,1979.
b. NSB Committees.
c. Program Review.

MATTERS TO BE CONSIDERED AT 
THE CLOSED SESSION:

A. Minutes—Closed Session—202nd Meet­
ing.

B. Grants, Contracts, and Programs.
C. NSF Budgets for Fiscal Year 1980 and 

Subsequent Years.
D. NSB Annual Reports.
E. Report on NSB Nominees.
F. Appointment of members to Alan T. 

Waterman Award Committee.

CONTACT PERSON FOR MORE IN­
FORMATION:

Miss Vernice Anderson, Executive 
Secretary, 202-632-5840.

tS-8-79 Filed 1-3-79; 11:33 am]

[7600-01-M ]

14

OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION.
TIME AND DATE: 1 p.m., January 11, 
l979.
PLACE: Room 1101, 1825 K Street 
NW., Washington, D.C.
STATUS: Because of the subject 
matter, it is likely that this meeting 
will be closed.
MATTERS TO BE CONSIDERED: 
Discussion of specific cases in the 
Commission adjudicative process.
CONTACT PERSON FOR MORE IN­
FORMATION:

Ms. Patricia Bausell, 202-634-4015. 
Dated: January 2, 1979.

[S-7-79 Filed 1-3-79: 11:33 am]

[7910-01-M ]

15

THE RENEGOTIATION BOARD.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 61084, December 29, 1978.
PREVIOUSLY ANNOUNCED DATE 
AND TIME OF MEETING: Wednes­
day, January 3, 1979.
CHANGE IN MEETING: Meeting is 
cancelled.
CONTACT PERSON FOR MORE IN­
FORMATION:

Kelvin H. Dickinson, Assistant Gen­
eral Counsel-Secretary, 2000 M

Street NW., Washington, D.C. 20446, 
202-254-8277.
Dated: January 2, 1979.

H a rry  R . V an  C leve, 
Acting Chairman. 

[S-9-79 Filed 1-3-79; 11:33 am]

[7 910 -01 -M ]

16

THE RENEGOTIATION BOARD.
DATE AND TIME: Tuesday, January 
9, 1979; 10 a.m.
PLACE: Conference Room, 4th floor, 
2000 M Street NW., Washington, D.C. 
20446.
STATUS: Matters 1 and 2 are open to 
public observation. Matter 3 is closed 
to public observations. Matter 4 and 5 
are not applicable for status.
MATTERS TO BE CONSIDERED:

1. Approval of m inutes of m eeting held 
December 19, 1979; and other Board m eet­
ings, if any.

2. Report on partial year filings and appli­
cations for commercial exemption.

3. Proposed Opinion: Stelm a Inc., succes­
sor-in-interest to  a 1960 Delaware Corpora­
tion of the same name, fiscal years ended 
March 31, 1968 and 1969 and May 8, 1969.

4. Approval of agenda for m eeting to be 
held January 23, 1979.

5. Approval of agenda for other meetings, 
if any.

CONTACT PERSON FOR MORE IN­
FORMATION:

Kelvin H. Dickinson, Assistant Gen­
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277.
Dated: January 2, 1979.

H arry  R . V an  C leve,
Acting Chairman.

[S-10-79 Filed 1-3-79; 11:33 am]
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DEPARTMENT OF LABOR

Mine Safety and Health Administration 

[30 CFR Part 49]

MINE RESCUE TEAMS

AGENCY: Mine Safety and Health 
Administration, Labor.
ACTION: Proposed rule.
SUMMARY: The Federal Mine Safety 
and Health Act of 1977 (Act), Section 
115(e), requires the Secretary of Labor 
to publish proposed regulations which 
provide that mine rescue teams shall 
be available for rescue and recovery 
work to each underground coal or 
other mine in the event of an emer­
gency. The Act provides that the costs 
of. making advance arrangements for 
such teams shall be borne by the oper­
ator. The proposed rule requires the 
operator of each underground mine to 
have available at least two mine rescue 
teams and establishes the require­
ments for such teams. Interested per­
sons may participate by submitting 
written comments, suggestions and ob­
jections to the address provided below.
DATES: Comments must be received 
on or before March 5, 1979.
ADDRESSES: Send comments to the 
Department of Labor, Mine Safety 
and Health Administration, Office of 
Standards, Regulations and Variances, 
Room 631, Ballston Tower No. 3, 4015 
Wilson Boulevard, Arlington, Virginia 
22203.
FOR FURTHER INFORMATION 
CONTACT:

Frank A. White, (703) 235-1910. 
SUPPLEMENTARY INFORMATION: 

L Background

The Federal Mine Safety and Health 
Amendments Act of 1977, Pub. L. 95- 
164, amended the Federal Coal Mine 
Health and Safety Act of 1969 (Coal 
Act), Pub. L. 91-173, and repealed the 
Metal and Nonmetallic Mine Safety 
Act, Pub. L. 89-577. The Federal Mine 
Safety and Health Act of 1977 (Act), 
Pub. L. 91-173 as amended by Pub. L. 
95-164, applies to coal, metal and non- 
metal mines.

Section 115(e) of the Act provides: 
“Within 180 days after the effective 
date of the Federal Mine Safety and 
Health Amendments Act of 1977, the 
Secretary shall publish proposed regu­
lations which shall provide that mine 
rescue teams shall be available for 
rescue and recovery work to each un­
derground coal or other mine in the 
event of an emergency. The costs of 
making advance arrangements for 
such teams shall be borne by the oper­
ator of each such mine.”

In accordance with Executive Order 
12044 concerning improvement of gov­
ernment regulations and Department 
of Labor proposed guidelines imple­
menting the Executive Order (43 FR 
22915), persons known to be interested 
were contacted and given an opportu­
nity to submit informal comments on 
a draft of the proposed rule prior to 
its publication in the Federal Regis­
ter. The comments received have been 
given full consideration. As a whole, 
the comments reflect a desire for flexi­
bility in the proposed rule particularly 
with respect to the equipment and 
training requirements, and several of 
the comments raised questions which 
merit further consideration. The most 
significant comments received are re­
ferred to in the following discussion of 
the proposed rule, together with con­
siderations which prompted the pro­
posed requirements. However, pending 
the benefit of full public comment, no 
changes in the basic approach of the 
MSHA draft have been made in the 
proposed rule.

II. Discussion of Proposed Rule

Under the proposed rule, each oper­
ator of an underground mine would be 
required to have available for each 
mine at least two mine rescue teams 
composed of five members and two al­
ternates, unless an alternate mine 
rescue plan is approved by the Mine 
Safety and Health Administration 
(MSHA) District Manager.

One of the informal comments sub­
mitted suggested that one rescue team 
for each mine would be sufficient 
while another commenter considered 
three rescue teams appropriate in 
some circumstances. The proposed 
rule has retained the requirement that 
each operator establish or secure the 
services of at least two mine rescue 
teams so that a backup rescue team 
will be available in the event addition­
al rescue assistance is needed. For in­
stance, under severe mine rescue con­
ditions or in the event prolonged 
rescue and recovery operations are re­
quired, alternating mine rescue teams 
would be necessary. The immediate 
services of two mine rescue teams 
would also be needed in the event of a 
major mine disaster. The proposed re­
quirement also recognizes that a  mine 
rescue team may already be involved 
in rescue operations or other activities 
which would jeopardize timely re­
sponse by the team. This risk is signifi­
cantly reduced by the proposed re­
quirement of two mine rescue teams. 
However, at this point in the rulemak­
ing process, MSHA is not convinced, 
based upon its experience, that it is 
necessary to require the availability of 
three mine rescue teams at any mine.

Notwithstanding the increased effec­
tiveness and reliability of mine rescue 
capability provided by the proposed

two team requirement, MSHA recog­
nizes that under some circumstances 
meeting the two team requirement 
would be impracticable. One of the 
comments received provided an exam­
ple, indicating that within a 60 minute 
area around the mine there was not a 
sufficient number of qualified persons 
to establish two mine rescue teams. 
Under these and similar circum­
stances, the proposed rule would re­
quire that the operator submit a de­
tailed alternate mine rescue plan to 
the District Manager for approval. As 
part of such alternate plan for ensur­
ing mine rescue capability it would be 
necessary for the operator to state the 
reasons why mine rescue teams could 
not be made available in accordance 
with the proposed rule, together with 
the number of miners employed at the 
mine,-the distance from the mine of 
established mine rescue teams and sta­
tions and the availability of State 
mine rescue teams.

Under the proposed rule, an alterna­
tive plan may only be considered if 
“the mine is small and in a remote lo­
cation.” Several comments suggested 
that the criteria should be expanded 
to include other conditions or situa­
tions which might merit the use of an 
alternative to the mine rescue team re­
quirements of these proposed rules. 
MSHA will be considering the appro­
priateness of this suggestion during 
the rulemaking process and encour­
ages comments in this regard.

To make mine rescue teams availa­
ble to each underground mine, the 
proposed rule would require each op­
erator to establish and equip its own 
rescue teams or to enter into a written 
contractual or cooperative agreement 
which ensures the availability of mine 
rescue teams, unless an alternate mine 
rescue plan is approved by the District 
Manager. In any event, each operator 
would be required to give the MSHA 
District Manager in the district where 
the mine is located written notice of 
how the operator is securing availabil­
ity of mine rescue teams. Where appli­
cable, the operator would be required 
to submit a copy of any contractual or 
cooperative agreement for the services 
of a mine rescue team.

Several comments received empha­
sized the tradition and importance of 
voluntary mine rescue and recovery 
work and questioned whether rescue 
team members could be required to re­
spond to an emergency. Under the 
proposed rule, an operator electing to 
have mine rescue teams available by 
written contractual or cooperative 
agreement is required only to enter 
into á contract or cooperative agree­
ment for the availability of such 
teams. The proposed rule would not 
bind mine rescue team members or al­
ternates to respond. However, it is ex­
pected that if the lives of miners or
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other persons were threatened, any 
mine rescue team available would re­
spond without hesitation.

Proposed §49.3 prescribes minimum 
equipment requirements for mine 
rescue teams. These equipment re­
quirements are based on MSHA’s ex­
perience in mine safety and rescue and 
include equipment commonly used by 
established mine rescue teams. MSHA 
considers the proposed requirements 
to be the minimum rescue equipment 
necessary for effective mine rescue 
teams. The proposed equipment re­
quirements for each mine rescue team 
are breathing apparatus, permissible 
cap lamps, self rescuers, a portable 
stretcher and blanket, a first aid kit 
and a topi bag. The proposed rule 
would also establish minimum equip­
ment requirements for mine rescue 
stations. The proposed rule would re­
quire mine rescue stations to be 
equipped with one oxygen pump, suit­
able for use with the type of breathing 
apparatus used by the rescue teams; a 
portable supply of air, oxygen or 
chemicals, as applicable to the breath­
ing apparatus used; a supply of spare 
parts for such breathing apparatus; a 
portable communication system and 
one self-contained oxygen resuscitator. 
Each rescue station would also be re­
quired to be equipped with two gas de­
tectors for each of five potentially 
hazardous gases identified in the regu­
lation. This proposed requirement 
would be satisfied by two individual 
detectors for each of the five gases or 
two multifunction detectors able to 
detect each of the five gases. In addi­
tion, it is proposed that rescue stations 
be equipped with one methane detec­
tor able to measure methane in any 
concentration up to 100 percent and 
two oxygen indicators or flame safety 
lamps. The proposed rule would also 
require that readily available conven­
tional ground transportation be main­
tained for mine rescue teams. The pro­
posed rule would not preclude the use 
of other faster means of transporta­
tion when responding to an emergen­
cy, however, the required ground 
transportation must be maintained 
available.

The proposed mine rescue team 
equipment requirements are slightly 
changed from the draft of the pro­
posed rule. No changes in the equip­
ment proposed have been made. How­
ever, the comments received indicated 
that unnecessary duplication of equip­
ment could result.

For the proposed rule to effectively 
ensure availability of mine rescue 
teams to all underground mines, it is 
necessary that each mine rescue team 
be independently able to respond to a 
mine emergency. To accomplish this 
purpose, it is proposed that each 
rescue team be provided its own 
breathing apparatus, cap lamps and

other equipment essential to inde­
pendent effective mine rescue and re­
covery work. However, the ability to 
independently respond to an emergen­
cy is not contingent upon each mine 
rescue team being provided, for exam­
ple, its own oxygen pump, or spare 
breathing apparatus parts or other 
equipment and accessories which rea­
sonably may be shared between two 
rescue teams at a single mine rescue 
station. Accordingly, under the pro­
posed rule each mine rescue team 
would be provided certain essential 
rescue equipment, while other equip­
ment and accessories would be re­
quired to be available to rescue teams 
at the mine rescue station. Equipment 
and accessories shared between rescue 
teams must also be made available to 
both teams for training.

Commenters also asked whether 
mine rescue teams could be main­
tained and trained by the operator in 
accordance with the draft proposal, 
but equipment for such teams be pro­
vided by contractual arrangement 
with a mine rescue station. The pro­
posed rule is intended to be sufficient­
ly flexible to meet varying needs and 
would not prohibit such a method of 
providing rescue teams with the neces­
sary equipment, so long as the avail­
ability of the rescue teams would not 
be hindered. Another comment ad­
dressing rescue team equipment ques­
tioned whether the proposed rule 
made allowance for use of improved 
and new equipment. The proposed 
rule only establishes the minimum 
equipment to be provided rescue 
teams. Improved equipment and alter­
nate new equipment is anticipated and 
accounted for in the proposed rule.

The proposed rule would also govern 
the maintenance of mine rescue equip­
ment. Proposed § 49.4 would require 
inspection and testing of breathing ap­
paratus at intervals not exceeding 30 
days by a person trained in the use 
and care of the breathing apparatus in 
accordance with manufacturer’s rec­
ommendations to ensure reliability. A 
record of such inspections would be re­
quired to be maintained at the mine 
rescue station for a period of two 
years.

Under the proposed rule, mine 
rescue team members and alternates 
would be required to meet minimum 
experience, physical and training re­
quirements. MSHA considers the pro­
posed requirements to be essential for 
the protection of mine rescue team**“ 
members,- alternates and miners 
during rescue and recovery work.

To be eligible to serve on a mine 
rescue team, a total of one year or 
more underground mining experience 
within the preceding three years 
would be required. Miners stationed 
on the surface, but whose duties have 
required regular underground work

would be considered employed in an 
underground mine.

The proposed physical requirements 
would be met by each team member 
and alternate annually passing a phys­
ical examination and obtaining the ex­
amining physician’s certification that 
the member or alternate is in excel­
lent physical condition and fit to per­
form mine rescue and recovery work 
for extended periods under strenuous 
conditions, including use of a self-con­
tained oxygen breathing mine rescue 
apparatus. It is proposed that MSHA 
provide a physician’s examination 
form to be completed by the examin­
ing physician and that a record of 
such completed form be maintained 
for at least two years at the mine 
rescue station.

The proposed physician’s examina­
tion form would require the examining 
physician to conduct a careful review 
of medical history, rigorous physical 
examination and prescribed laboratory 
tests. The proposed laboratory test re­
quirements would include a complete 
blood count, urinalysis, EKG and spir- 
pmetry which provides forced vital ca­
pacity, 1 second forced expiratory 
volume and the maximum voluntary 
ventilation.

The proposed rule also identifies cer­
tain physical conditions which would 
disqualify a candidate from mine 
rescue team service. The conditions 
identified are those which could make 
mine rescue and recovery work unduly 
dangerous for the individual to under­
take and could expose others to added 
risk under emergency conditions.

The proposed minumum standards 
for visual acuity and hearing would 
each be required to be met without 
the assistance of glasses or contact 
lenses, or a hearing aid. In addition, 
MSHA is considering whether the use 
of these devices by rescue . team mem­
bers and alternates presents potential 
hazards and should therefore be pro­
hibited during rescue and recovery op­
erations.

At this time, MSHA believes that 
wearing glasses together with ap­
proved breathing apparatus does not 
present a hazard. However, there is 
evidence that contact lenses may 
become lodged above the eye due to 
pressure in the facepiece of approved 
breathing apparatus. This could be 
harmful to the wearer and also pose a 
hazard to other persons under emer­
gency conditions. Hearing aids may 
also present potential hazards. Hear­
ing aids are battery operated and may 
therefore be dangerous in certain at­
mospheres. A hearing aid may also be 
dislodged under emergency conditions, 
creating hazards for the wearer and 
others. MSHA is soliciting comments 
concerning potential hazards with the 
use of glasses, contact lenses and hear-
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ing aids by rescue team members and 
alternates.

]?rior to serving on a mine rescue 
team, each rescue team member and 
alternate would also be required by 
the proposed rule to complete several 
courses of. training approved by the 
Office of Education and Training, 
MSHA. The proposed training require­
ments include a 20-hour initial course 
of instruction in the use, care and 
maintenance of the type of breathing 
apparatus to be used by the rescue 
team. If auxiliary breathing equip­
ment is provided, an additional 10- 
hour course of instruction in the use, 
care and capabilities of the auxiliary 
equipment would be required. If the 
type of breathing apparatus is 
changed, an additional four hours of 
training with the different breathing 
apparatus would be required. Upon 
completion of initial training, each 
team member and alternate would be 
required to complete a 20-hour course 
of instruction in advanced mine rescue 
procedures. It is also proposed that 
each team member and alternate re­
ceive basic training approved by the. 
Office of Education and Training, 
MSHA, in first aid and cardiopulmon­
ary resuscitation, complemented by 
approved annual refresher courses. In 
addition, each team member and alter­
nate would be required to be trained 
and completely familiar with the ven­
tilation, escape routes and refuge 
chambers of each mine served by the 
rescue team.

Commenters raised questions con­
cerning the amount and type of in­
struction required under the proposed 
rule. The proposed requirements re­
flect the importance of complete 
knowledge of mine rescue equipment 
and procedures under emergency con­
ditions. In view of the hazardous and 
diverse nature of mine rescue and re­
covery work, no changes in the 
amount of instruction have been made 
in the proposed rule. Although it may 
be possible to permit a more flexible 
approach, the comments on the draft 
proposal do not provide a sufficient 
basis for making a change in the pro­
posed rule and additional comments 
and data are solicited.

Commenters also questioned the 
need for training in cardiopulmonary 
resuscitation (CPR). Basic knowledge 
of CPR together with training in first 
aid are required under the proposed 
rule so that mine rescue team mem­
bers and alternates are prepared to re­
spond to the unforeseeable as well as 
foreseeable circumstances which may 
arise under emergency mine rescue 
conditions. Although CPR techniques 
must be administered quickly after the 
need arises, and under some circum­
stances may even be dangerous to ad­
minister, MSHA believes it would be a 
distinct advantage if mine rescue team

members had the ability to render this 
life-saving assistance.

Together with training through 
courses of instruction, the proposed 
rule would require rescue team mem­
bers and alternates to receive practical 
training with the rescue equipment to 
be used by the team at least four 
hours each month or eight hours bi­
monthly. All team members and alter­
nates would be required to annually 
complete at least 40 hours of such 
training to remain eligible to serve on 
the rescue team. Under the proposed 
rule, the required training sessions 
would include wearing and use of the 
breathing apparatus provided the 
rescue team for at least two hours bi­
monthly while under oxygen and 
training in the use of auxiliary equip­
ment, if provided. The required practi­
cal training sessions would be held un­
derground at least once each four 
months and the location of such ses­
sions rotated among the mines served 
by the team.

Several commenters suggested that 
fewer practical training sessions by 
mine rescue teams would be adequate. 
The proposed monthly or bimonthly 
training session requirement is based 
on MSHA’s experience in mine rescue 
and recovery work and reflect MSHA’s 
experience that failure of mine rescue 
teams in the past most often has been 
due to insufficient training with 
rescue equipment and in rescue and 
recovery procedures. Accordingly, 
monthly or bimonthly training ses­
sions are retained as a proposed re­
quirement of mine rescue teams.

The proposed rule would also re­
quire MSHA approval of instructors to 
teach the proposed training course re­
quirements to ensure uniform compe­
tency and procedures in mine rescue 
and recovery operations, instructors 
would be approved by the MSHA 
Office of Education and Training. The 
proposed rule does not contain experi­
ence requirements for instructors, 
however MSHA is soliciting comments 
regarding whether previous mining or 
mine rescue experience should be part 
of instructor approval. An instructor’s 
approval could be revoked by the 
MSHA Training Center Chief for good 
cause, which under the proposed rule 
may include not teaching a training 
course at least once every 24 months. 
The proposed rule would provide 
appeal procedures for approval revoca­
tion.

Under the proposed rule, the person 
in charge of each mine rescue team 
would be required to notify the Train­
ing Center Chief in the area where the 
mine rescue station is located of the 
training sessions scheduled, including 
the location, times and length of each 
session. In addition, a record of all 
practical training sessions and training 
courses completed by each team

member and alternate would be re­
quired to be maintained at the mine 
rescue station for a period of two 
years.

The proposed rule would also estab­
lish basic requirements for mine 
rescue stations. It is proposed that 
mine rescue stations be adequate in 
size to conduct classes, unless other 
classrooms are readily available, and 
that the stations be provided with hot 
and cold running water, illumination, 
heat and a commercial telephone. It is 
also proposed that mine rescue sta­
tions be located no greater than 60 
minutes travel time by conventional 
ground transportation from the mine 
or mines served. Greater distances, 
however, may be approved by the Dis­
trict Manager where mines are re­
motely located.

To ensure prompt response by mine 
rescue teams in the event of an emer­
gency, the proposed rule would also re­
quire each mine to have a mine rescue 
notification plan. Such notification 
plan would be on a form supplied by 
MSHA and would outline procedures 
to be followed in notifying the mine 
rescue team when their services were 
required. It is proposed that a copy of 
the mine rescue notification plan and, 
where applicable, a copy of the writ­
ten cooperative or contractual agree­
ment for rescue team services be 
posted at the mine rescue station and 
the office of the mine served by the 
rescue team.

The proposed rule would also re­
quire a mine map. of each mine served 
by a rescue team be posted at the mine 
rescue station. This proposed require­
ment is intended to assist mine rescue 
teams in being familiar with the venti­
lation, escape routes and refuge cham­
bers of mines served. To adequately 
serve this purpose without imposing 
undue burden upon the operator, it is 
proposed that mine maps provided to 
mine rescue stations be updated no 
less than every six months, or when­
ever significant chahges are made af­
fecting ventilation, escape routes or 
refuge chambers.

Under the proposed rule each opera­
tor would also be required to provide 
representatives of miners information 
concerning mine rescue teams. MSHA 
believes the operator’s method of en­
suring availability of mine rescue 
teams is of great interest and concern 
to miners. In addition, the proposed 
requirement is responsive to Congress’ 
clear intention to engender greater 
miner involvement in achieving pur­
poses of the Act.

In addition to comments concerning 
specific proposed requirements, one 
commenter raised the issue of whether 
independent construction contractors 
would be required to comply with the 
proposed rule. This question arises 
from the definition of “operator” in
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Section 3(d) of the Act. The Act de­
fines the operator of a mine as “any 
owner, lessee, or other person who op­
erates, controls, or supervises a coal or 
other mine or any independent con­
tractor performing services or con­
struction at such mine.”

The effectiveness of the proposed 
rule is premised upon continuous 
availability of mine rescue team serv­
ices to each underground coal or other 
mine. To achieve the necessary con­
tinuity in availability of mine rescue 
teams, the “operator” who is an 
owner, lessee, or other person who op­
erates, controls, or supervises a coal or 
other mine would be held responsible 
for compliance with the proposed rule. 
An “operator” meeting this definition 
is in the best position to provide and 
maintain continuously available mine 
rescue capability. If independent con­
tractors were required to provide for 
availability of mine rescue teams while 
performing contruction or services at a 
mine, it would be necessary to  shift re­
sponsibility for maintaining the avail­
ability of rescue teams. After an inde­
pendent contractor completed its work 
at a mine site, responsibility for main­
taining availability of mine rescue 
teams would have to shift to the oper­
ator who is the owner, lessee, or other 
person who operates, controls or su­
pervises the mine. Such shifting of re­
sponsibility would unnecessarily jeop­
ardize continuous mine rescue capabil­
ity. Therefore, compliance with the 
proposed rule would be the responsi­
bility of the “operator” who is an 
owner, lessee, or other person who op­
erates, controls or supervises a coal or 
other mine.

III. Executive Order 12044
After review of available informa­

tion, it has been determined that this 
document does not contain a major 
proposal requiring the preparation of 
a regulatory analysis under Executive 
Order 12044 and the Department of 
Labor’s proposed guidelines for imple­
menting the Executive Order (43 FR 
22915, May 26, 1978). Based upon a 
projected need for approximately 800 
new mine rescue teams and 350 new 
mine rescue stations in the coal 
mining industry and 90 new teams and 
50 new stations in the metal and non- 
metal mining industries, at a cost of 
approximately 33 thousand dollars per 
team and 39 thousand dollars per sta­
tion, the total first year cost of this 
proposed rule would be approximately 
45 million dollars.

Drafting Information

The principal persons responsible 
for preparation of this proposed rule 
are: John S. Curtis, Education and 
Training, Mine Safety and Health Ad­
ministration and Edward C. Hugler, 
Attorney Advisor, Division of Mine

Safety and Health, Office of the So­
licitor, Department of Labor.

Dated: December 27,1978.
R o b e r t  B. L a g a t h e r , 
Assistant Secretary for 
Mine Safety and Health.

1. It is proposed to add a new part 49 
to Subchapter H, Chapter I, Title 30, 
Code of Federal Regulations as set 
forth below:

PART 49— MINE RESCUE TEAMS

Sec.
49.1 Scope and purpose.
49.2 Availability of mine rescue teams.
49.3 Equipment for mine rescue teams and 

stations.
49.4 Maintenance of mine rescue apparatus 

and equipment.
49.5 Physical requirements for team mem­

bers and alternates.
49.6 Requirements for team members and 

alternates.
49.7 Requirements for training of mine 

rescue teams: instructors; records of 
training.
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A u t h o r it y : The provisions of this Part 49 
are issued pursuant to Sections 101, 103(h), 
115(e) and 508 of the Federal Mine Safety 
and Health Act of 1977 (Pub. L. 91-173, as 
amended by Pub. L. 95-164).

§ 49.1 Scope and purpose.
This Part 49 implements the require­

ments of Section 115(e) of the Federal 
Mine Safety and Health Act of 1977 
under which each operator of an un­
derground coal or other mine shall 
provide for mine rescue teams to be 
available for rescue and recovery work 
at each such mine in the event of an 
emergency. This Part 49 applies to 
each operator of an underground coal 
or other mine.
§ 49.2 Availability of mine rescue teams.

(a) Within 6 months after the effec­
tive date, or prior to the opening of a 
new mine thereafter, the operator of 
each underground mine shall have at 
least two mine rescue teams available 
for rescue and recovery work. Except 
as provided in paragraph (b)(3) of this 
section, each mine rescue team shall 
consist of at least five members and 
two alternates, who shall be trained 
and qualified in accordance with the 
provisions of §§49.5, 49.6, and 49.7 of 
this part, and equipped in accordance 
with the provisions of §49.3 of this 
part.

(b) The operator of an underground 
mine shall provide for the availability 
of mine rescue teams by:

(1) Establishing and equipping mine 
rescue teams which are available at all 
times when miners are underground; 
or

(2) Entering into a written contrac­
tual or cooperative agreement which

insures the availability of mine rescue 
teams at all times when miners are un­
derground; or

(3) Establishing an alternate mine 
rescue plan approved by the District 
Manager, if the mine is small and in a 
remote location. Such alternate plan 
shall be submitted to the District 
Manager in the district where the 
mine is located and state:

(i) The number of miners employed 
at the mine,

(ii) The distances from an estab­
lished mine rescue team and station,

(iii) The availability of State mine 
rescue teams and stations,

(iv) The reasons why rescue teams 
which fully meet the requirements of 
paragraph (a) of this section cannot be 
made available,

(v) The operator’s alternate method 
for enduring that mine rescue capabil­
ity is provided at all times when 
miners are underground.

(c) The District Manager for the dis­
trict where the mine is located shall be 
notified in writing by the operator as 
to how the requirements of paragraph
(a) of this section will be met. The op­
erator shall also provide the District 
Manager a copy of any contractual or 
cooperative agreement for the services 
of mine rescue teams.
§ 49.3 Equipment for m ine rescue teams 

and stations.
(a) Each mine rescue team shall be 

provided with at least the following 
apparatus, equipment, and accessories 
which shall be stored in a mine rescue 
station:

(1) At least six self-contained oxygen 
breathing apparatus with a m in im um  
of 2 hours capacity each, approved 
under Subpart H of Part 11 of this 
title, and the necessary equipment for 
testing such breathing apparatus;

(2) One extra oxygen bottle for each 
self-contained compressed oxygen 
breathing apparatus;

(3) Seven approved self-rescuers 
available for team members;

(4) Seven permissible cap lamps and 
charging rack;

(5) One portable stretcher;
(6) One blanket;
(7) One emergency first aid kit; and
(8) One tool bag containing:
(i) one brass hammer and brass nails 

if the rescue team is intended to 
render service to mines with explosive 
or potentially explosive atmospheres, 
or

(ii) one hammer and nails for non­
explosive atmospheres, and

(iii) accessories necessary for taking 
notes and marking locations under­
ground.

(b) Each mine rescue station shall be 
equipped with at least the following 
apparatus, equipment and accessories:

(1) Two gas detectors for;
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(1) Methane (CH4) in concentrations 
of 0-5 percent or 0-10 percent,

(ii) Hydrogen sulfide (HzS),
(iii> Carbon monoxide (CO),
(iv) Carbon dioxide (C02), and
(v) Oxides of nitrogen (NO);
(2) One methane (CH4) detector- 

100 percent;
(3) Two oxygen indicators or two 

flame safety lamps;
(4) One oxygen pump, suitable to 

the type of breathing apparatus used 
by the rescue teams;

(5) A portable supply of liquid air, 
liquid oxygen, pressurized oxygen, or 
chemicals, as applicable to the breath­
ing apparatus used by the mine rescue 
team(s), sufficient to sustain each 
team for 6 hours while using the 
breathing apparatus during rescue op­
erations;

(6) A supply of spare parts for re­
pairing the breathing apparatus used 
by the rescue team(s);

(7) One portable mine rescue com­
munications systems, approved under 
Part 23 of this title, with spare parts, 
or a sound-powered communication 
system, with spare parts. The wires or 
cable to the communication system 
shall be of sufficient tensile strength 
so that the wires or cable may be used 
as a manual communication system. 
These communication systems shall be 
at least 1,000 feet in length;

(8) One self-contained oxygen resus- 
citator.

(c) Each operator shall establish, in 
advance, transportation for rescue 
teams and equipment by conventional 
ground transportation from the rescue 
station to the mine or mines serviced. 
Paster means of transportation may 
be used in the event of an emergency.
§ 49.4 Maintenance of mine rescue appa­

ratus and equipment.
Mine rescue apparatus and equip­

ment shall be stored and maintained 
in a manner that will insure readiness 
for immediate use. Breathing appara­
tus shall be inspected and tested, and 
where applicable, cylinder pressure 
maintained, by a person trained in the 
use and care of breathing apparatus in 
accordance with manufacturer’s rec­
ommendations at intervals not exceed­
ing 30 days. A record of inspections 
and tests, initialed by the person 
making the inspections and tests, shall 
be maintained at the mine rescue sta­
tion for a period of two years.
§ 49.5 Physical requirements for team 

members and alternates.
(a) Each member of a mine rescue 

team and alternates shall annually be 
examined by a physician who shall 
certify that each member and alter­
nate is physically fit to perform mine 
rescue and recovery work for pro­
longed periods under strenuous condi­
tions, including use of a self-contained

oxygen breathing apparatus. The first 
such physical examination shall be 
completed within 30 days prior to 
scheduled initial training.

(b) The operator shall have MSHA 
Form 5000-3 filled out and signed by a 
physician for each member of a mine 
rescue team and alternates. Such 
forms shall be kept on file at the mine 
rescue station for a period of two 
years.

(c) The following conditions shall 
disqualify a miner from mine rescue 
team service:

(1) Seizure disorder;
(2) Perforated eardrum;
(3) Hearing loss without a hearing 

aid greater than 40 decibels at 500,
1,000 and 2,000 Hz, using the ISO or 
ANSI scale;

(4) Repeated blood pressure (con­
trolled or uncontrolled by medication) 
reading which exceeds 160 systolic, or 
100 diastolic, or which is less than 105 
systolic, or 60 diastolic;

(5) Distant visual acuity without 
glasses less than 20/50, snellen, in one 
eye and 20/70 in the other;

(6) Heart disease;
(7) Hernia;
(8) Major back surgery within the 

preceding year;
(9) Absence of a limb or hand.
(10) Any other condition which the 

examining physician determines ren­
ders the miner physically unfit for 
rescue team service.
§ 49.6 Requirements for team members 

and alternates.
Each member of a mine rescue team 

and alternates shall have been em­
ployed in an underground mine for a 
total of one year or more within the 
three preceding years prior to becom­
ing a team member. Miners whose 
duties have required regular under­
ground work prior to becoming a team 
member, even though they are sta­
tioned on the surface, shall be consid­
ered employed in an underground 
mine.
§ 49.7 Requirements for training of mine 

rescue teams; instructors; records of 
training.

(a) Each member of a mine rescue 
team and alternates shall complete a 
20-hour initial course of instruction, as 
prescribed by the Office of Education 
and Training, MSHA, in the use, care, 
and maintenance of the type of 
breathing apparatus that will be uti­
lized by the mine rescue team.

(b) Each member of a mine rescue 
team shall complete a 10-hour course 
of instruction, as prescribed by the 
Office of Education and Training, 
MSHA, in the use, care, capabilities 
and limitations of auxiliary mine 
rescue equipment where such teams 
are provided with auxiliary equip­
ment.

(c) Each member of a mine rescue 
team and alternates shall complete a 
20-hour course of instruction, as pre­
scribed'by the Office'of Education and 
Training, MSHA, in advanced mine 
rescue procedures upon completion of 
the initial training.

(d) If the type of breathing appara­
tus is changed, the mine rescue team 
members and alternates shall have, as 
soon as is practicable, an additional 4 
hours of training using the different 
breathing apparatus after the change 
is made.

(e) Each member of a mine rescue 
team and alternates shall receive first 
aid training and training in cardiopul­
monary resuscitation which are ap­
proved by the Office of Education and 
Training, MSHA.

(f) Each member of a mine rescue 
team and alternates shall have current 
mine map training and be completely 
familiar with the mine ventilation, 
escape routes, and refuge chambers 
for each mine served by the rescue 
team.

(g) Prior to serving on a mine resuce 
team, each person shall have complet­
ed the training as prescribed in para­
graphs (a), (b), (c), (d), (e) and (f) of 
this section.

(h) Thereafter, each member of a 
mine rescue team and alternates shall 
annually complete refresher training 
courses in first aid and cardiopulmon­
ary resuscitation which are approved 
by the Office of Education* and Train­
ing, MSHA.

(i) Each mine rescue team and alter­
nates shall train at least 4 hours each 
month or 8 hours bimonthly. Training 
shall include the wearing and use of 
the breathing apparatus by the team 
members and alternates for a period of 
at least 2 hours while under oxygen bi­
monthly. A team member or alternate 
will be ineligible to serve on a team if 
more than 8 hours of training is 
missed during one year, unless addi­
tional training is received to make up 
for the time over 8 hours of training 
missed. All team members and alter­
nates shall receive at leat 40 hours of 
trailing a year.

(j) Each mine rescue team shall 
train in the use of auxiliary mine 
rescue equipment where such equip­
ment is provided. Training shall in­
clude the wearing and use of auxiliary 
breathing apparatus for a perod of at 
least two hours every six months. This 
training will be a part of the 40 hours 
of training as required each year by 
paragraph (i) of this section.

(k) The required training session 
shall be held underground at least 
once each 4 months, and the location 
of such underground training shall be 
rotated among the mines served by 
the teams.

(l) The training courses required by 
this section shall be conducted by in-
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structors who have been approved by 
MSHA in any of the following ways:

(l) Instructors may satisfactorily 
complete a program of instruction ap­
proved by the office of Education and 
Training, MSHA, in the subject matter 
to be taught and either:

(1) take the instructor’s training 
couree Conducted by the Office of 
Education and Training, MSHA, or

(ii) be designated by the Office of 
Education and Training, MSHA, to 
give such instruction;

(2) Instructors may be designated by 
the Office of Education and Training, 
MSHA, as approved instructors to 
teach specific courses based on their 
qualifications and teaching experi­
ence;

(3) Cooperative instructors who have 
been designated by the Office of Edu­
cation and Training, MSHA, to teach 
MSHA-approved courses prior to the 
effective date of this part and who 
have taught such courses within the 
24 months prior to the effective date 
of this part shall be considered ap­
proved instructors for such courses.

(m) The Chief of the Training 
Center may revoke an instructor’s ap­
proval for good cause, which may in­
clude not teaching a course at least 
once every 24 months. A written state­
ment revoking the approval together 
with reasons for revocation shall be 
provided the instructor. The affected 
instructor may appeal the decision of 
the Training Center Chief by writing 
to the Director of Education and 
Training, MSHA, 4015 Wilson Boule­
vard, Arlington, Va. 22203, within 30 
days of notification of the Training 
Center Chief’s decision. The Director

of Education and Training shall 
render a decision on the appeal within 
30 days after receipt of the appeal.

(n) The person who is in charge of 
the mine rescue team shall notify the 
Chief of the Training Center in the 
area where the mine rescue station is 
located of the schedule of training ses­
sions which shall include the loca­
tions, times, and length of each ses­
sion.

(o) A record of training of each team 
member and alternate as required in 
paragraphs (a), (b), (c), (d), (e), (f), (h),
(i), (j), (k) and (1) of this section shall 
be on file at the mine rescue station 
for a period of two years.
§ 49.8 Mine rescue station.

(a) A mine rescue station, designated 
by a conspicuous sign, shall be ade­
quate in size to conduct classes, unless 
other classroom facilities are readily 
available, and shall be provided with 
hot and cold running water, illumina­
tion, heating devices and a commercial 
telephone.

(b) Mine rescue stations shall be lo­
cated no more than 60 minutes travel 
time by conventional ground transpor­
tation from the mine or mines to be 
served. In areas where mines are re­
motely located, greater distances may 
be approved by the District Manager 
based on information received under 
paragraph (b)(3) of § 49.2

(c) Mine rescue stations at mine sites 
shall be located on the surface and 
offset from any mine openings so as to 
protect the rescue station from forces 
coming out of the mine should an ex­
plosion occur.

(d) Authorized representatives of

the Secretary shall have the right of 
entry to inspect any designated mine 
rescue station.

8 49.9 Mine emergency notification plan 
and mine map.

(a) Each mine shall have a mine 
rescue notification plan outlining the 
procedures to follow in notifying the 
mine rescue team when there is an 
emergency that requires their services.

(b) A copy of the mine rescue notifi­
cation plan and any cooperative or 
contractual agreement for the services 
of mine rescue teams shall be posted 
in the mine rescue station and in the 
mine office of the mine served by the 
rescue teams.

(c) The mine rescue notification plan 
shall be on a form supplied by MSHA.

(d) A copy of a current map of eachr 
mine served by the mine rescue sta­
tion, updated no less than every six 
months or whenever significant 
changes are made such as changes af­
fecting ventilation, escape routes or 
refuge chambers, shall be posted in 
the mine rescue station.
§ 49.10 Representatives of miners.

Each operator shall provide repre­
sentatives of miners designated in ac­
cordance with Part 40 of this title a 
copy of (a) any notice submitted to the 
District Manager in accordance with 
849.2(c) of this Part regarding how 
the operator is ensuring mine rescue 
teams are available to the mine; (b) 
any cooperative or contractual agree­
ment for the services of mine rescue 
teams; and (c) the current mine rescue 
notification plan.

IFR Doc. 79-198 Filed 1-4-79; 8:45 am]
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Title 21— Food and Drugs

CHAPTER I— FOOD AND DRUG AD­
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL­
FARE

SUBCHAPTER F— BIOIOG1CS 

[Docket No. 77N-00911
PART 601— LICENSING

PART 610— GENERAL BIOLOGICAL 
PRODUCTS STANDARDS

Bacterial Vaccines and Bacterial Anti­
gen s with “No U.S. Standard o f Po­
tency”

AGENCY: Pood and Drug Administra­
tion.
ACTION: Pinal rule.
SUMMARY: The Food and Drug Ad­
ministration (FDA) issues a final rule 
concerning the recommendations of 
the Panel on Review of Bacterial Vac­
cines and Bacterial Antigens with “No 
U.S. Standard of Potency.” This rule 
contains labeling and informed-con­
sent requirements as well as provisions 
for the presence of group A strepto­
coccus in these products.
DATES: Effective January 5, 1979; re­
quirements for labeling are effective 
July 5,1979.
ADDRESS: Written comments to the 
Hearing Cleric (HFA-305), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION 
CONTACT:

Joe Holloway, Bureau of Biologies 
(HFB-620), Food and Drug Adminis­
tration, Department of Health, Edu­
cation, and Welfare, 8800 Rockville 
Pike, Bethesda, MD 20014, 301-443- 
1306.

SUPPLEMENTARY INFORMATION: 
In the F ed eral  R e g is t e r  of November 
8, 1977 (42 FR 58266), the Commis­
sioner of Food and Drugs published a 
proposal containing findings of the 
Panel on Review of Bacterial Vaccines 
and Bacterial Antigens with "No U.S. 
Standard of Potency.” The Panel eval­
uated the safety and effectiveness of 
32 bacterial vaccine and bacterial anti­
gen products and recommended that:
(a) no products be placed in Category 
I (those biological products deter­
mined to be safe, effective, and not 
misbranded); (b) three products be 
placed in Category II (those biological 
products determined to be unsafe, in­
effective or misbranded); (c) seven 
products be placed in Category IIIA 
(those biological products for which
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available data are insufficient to clas­
sify their safety and effectiveness but 
which may remain in the interstate 
commerce pending completion of test­
ing and conformance with the recom­
mendations of the Panel); and (d) 
twenty-two products be placed in Cate­
gory IIIB (those biological products 
for which available data are insuffi­
cient to classify their safety and effec­
tiveness and which should not contin­
ue in interstate Commerce).

The Commissioner agreed with the 
Panel’s recommendations concerning 
the classification of these products. 
Accordingly, the Commissioner an­
nounced his intention to publish a 
notice of opportunity for hearing to 
revoke the licenses for those products 
placed in Categories II and IIIB. The 
Notice of Opportunity for Hearing was 
published in the F ed er a l  R e g is t e r  of 
December 9, 1977 (42 FR 62162). Inter­
ested persons were advised that they 
could submit additional data in re­
sponse to the revocation notices; for 
products placed in Category IIIA, com­
ments or additional data concerning 
the classification were also invited.

In addition, the November 1977 pro­
posal contained the Commissioner’s 
responses to other panel recommenda­
tions concerning the testing, content, 
and labeling of bacterial vaccines and 
antigens. In view of these recommen­
dations, the Commissioner proposed 
two amendments to the biologies regu­
lations: (1) in § 601.25(h) (21 CFR 
601.25(h)), to require that the labeling 
for Category IIIA bacterial vaccines 
and antigens contain a prominent 
boxed statement referencing the 
Panel’s findings of insufficient data on 
safety and effectiveness, that written 
informed consent be obtained from 
participants in the additional studies 
performed pursuant to § 601.25(h), and 
that a patient inforpiation insert be 
included with category IIIA products 
continued in interstate commerce; and 
(2) in § 610.19 (21 CFR 610.19), to elim­
inate group A streptococcal microor­
ganisms and their derivatives from 
bacterial vaccines and antigens. Com­
ments on these proposals were also so­
licited by the Commissioner in the No­
vember 1977 proposal.

Because manufacturers of those li­
censed products placed in Categories 
II and IIIB either did not request a 
hearing, requested a hearing but sub­
mitted no additional data, submitted 
additional data which resulted in re­
classification of products, or requested 
that the licenses be revoked, the Com­
missioner published in the F ederal 
R egister of October 27, 1978 (43 FR 
50247), a notice that ihese licenses 
have been revoked. Nevertheless, the 
Commissioner has considered the com­
ments submitted by patients and phy­
sicians concerning the classification of 
these products, as well as the com­

ments on the proposed amendments to 
the biologies regulations. Interested 
persons were given until January 9, 
1978 to file comments with the Hear­
ing Clerk. Three hundred and twelve 
letters were received, many of which 
contained more than one comment. A 
summary of the comments and the 
Commissioner’s responses are as fol­
lows:

1. Many comments supported two 
products which were classified in Cate­
gory IIIB. These products are V-677 
Streptococcus Vaccine and Entoral, 
both manufactured by Eli Lilly and 
Co. Two hundred and ninety-five com­
ments requested reclassification of V- 
677 and public hearings to provide a 
forum for expression of the commen- 
tor’s views. One hundred and five let­
ters consisted of or included a form 
containing information in support of 
the safety and effectiveness of V-677. 
All of the comments contained testi­
monials in support of the product. The 
comments expressed the belief that V- 
677 is more effective for the treatment 
of arthritis than other drugs on the 
market and that, if V-677 is removed 
from the market, patients will be 
forced to accept the painful effects of 
arthritis or take drugs with dangerous 
side effects. In addition, the comments 
alleged that physicians may be subject 
to malpractice suits for not treating 
patients with the most effective drug, 
which, in the commentors’ view is V- 
677. Many of the comments suggested 
that the costs for studies required to 
establish the safety and effectiveness 
of V-677 should be borne by the Fed­
eral government. An additional 300 
comments were submitted by patients 
in support of the safety and effective­
ness of Entoral, a cold preparation. 
These comments also contained re­
ports of Entoral’s value in individual 
cases.

The biologies safety and efficacy 
review procedures were first proposed 
in the F ed er a l  R e g is t e r  of August 18, 
1972 (37 FR 16679). As stated in that 
proposal, because all biological prod­
ucts are also drugs within the meaning 
of the Federal Food, Drug, and Cos­
metic Act, the requirements* for dem­
onstrating the effectiveness of drugs 
and prohibitions against their being 
misbranded apply to products which 
are also subject to the licensing provi­
sions of section 35i of the Public 
Health Service Act. Although biologi­
cal products have been reviewed for 
safety in the past, new criteria for 
safety, like the contemporary stand­
ards for demonstrating effectiveness, 
have developed in recent years.

After reviewing the comments on 
the proposal, the Commissioner issued 
a final order establishing the proce­
dures for review of the safety, effec­
tiveness, and labeling of biological 
products in the F ed er a l  R e g is t e r  of
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February 13, 1973 (38 FR 4319). The 
preamble to that final order discussed 
the requirements that biological drugs 
be shown to be both safe and effective 
for all their intended uses.

Section 601.25 governing the review 
of biological products contains stand­
ards for safety and effectiveness. Sec­
tion 601.25 provides that “proof of ef­
fectiveness shall consist of controlled 
clinical investigations,” unless this re­
quirement is waived on the basis of a 
showing that it is not reasonably ap­
plicable to the biological product or es­
sential to the validity of the investiga­
tion. Alternate methods of investiga­
tion are appropriate only if they are 
“adequate to substantiate effective­
ness.” Although the regulations pro­
vide that partially controlled or un­
controlled studies, as well as signifi­
cant human experience, may be used 
to corroborate controlled clinical stud­
ies, isolated case reports, random expe­
rience, and reports lacking the details 
which permit scientific evaluation will 
not be considered in support of the ef­
fectiveness of the drug. (See 
§ 601.25(d)(2).) Section 601.25(d)(3) au­
thorizes the panels to consider the 
benefit-to-risk ratio in determining 
safety and effectiveness.

Since promulgation of the regula­
tions governing the review of the 
safety, effectiveness, and labeling of 
all biological products, the Supreme 
Court has reaffirmed that controlled 
clinical investigations constitute the 
contemporary standard and represent 
the well-established principles of sci­
entific investigation. (See Weinberger 
v. Hynson, Westcott and Dunning, 
Inc., 412 U.S. 609 (1973).) Based upon 
the regulations and the law, the Com­
missioner finds that the testimonials 
submitted in support of V-677 and En- 
toral are not an acceptable alternative 
to scientifically valid proof of the 
safety or effectiveness of these prod­
ucts. As the Supreme Court noted, 
anecdotal reports about drug safety 
and effectiveness are, unfortunately, 
“treacherous.” “The Panel concluded 
that the effectiveness and safety of 
treatment with a product for a given 
disease can be judged properly by ade­
quate and well-controlled studies on 
populations of patients having the 
most well-defined disease states and 
carefully selected to be as homogenous 
as possible.” (See the November 1977 
Proposal at 42 FR 58270 under “Areas 
of Panel Concern.”) The Panel did, 
however, attempt to identify informa­
tion that would corroborate the testi­
monial evidence and unconfirmed and 
uncontrolled clinical impressions that 
it received from both producers and 
individuals. Alternative methods for 
adequate and well-controlled studies 
were considered. None of these alter­
natives was considered to be sufficient 
to establish definitive effectiveness,

for reasons articulated in the evalua­
tion of each product. About safety, the 
Panel noted that safety claims “were 
based primarily upon the manufactur­
er’s reports of adverse reactions. This 
might have been satisfactory had 
there been some evidence of systemat­
ic followup by physicians for the late, 
and perhaps subtle, adverse effects 
that might be associated with repeated 
inoculations. In view of what is known 
from laboratory studies about the po­
tential risks associated with repeated 
inoculations of foreign substances, the 
Panel was left with reservations about 
the long-term safety of the subject 
products.” (See the November 1977 
proposal at 42 FR 58270-58271 under 
“Safety.”) The Panel concluded that it 
“could not recommend waiver of these 
requirements [21 CFR 601.25(d)] on 
the basis of claims that a controlled 
clinical trial is not feasible because of 
lack of funding, lack of interest, or dif­
ficulty in obtaining a sufficient 
number of patients.” (See the Novem­
ber 1977 proposal at 42 FR 58271 
under “Panel Specific Product Reports 
and Reviews.”)

The Panel’s report reflects the care­
ful consideration that the Panel gave 
to physician and patient reports sub­
mitted in support of licensed products. 
The Panel issued a position statement 
which was “prompted in large part by 
the expressed fears of many practicing 
physicians that Panel members will 
make arbitrary decisions and that the 
findings of doctors who had used these 
biologicals for many years will be dis­
counted without careful consideration. 
This is not the intent of the Panel 
* * (See the November 1977 pro­
posal at 42 FR 58272 under “Extent to 
Which Prior Use of These Products 
Can Be Used To Satisfy Present 
Standards of Safety and Effective­
ness.”) This statement makes clear 
that the views of those persons who 
have submitted comments on the 
Commissioner’s proposal have already 
been thoughtfully considered. In dis­
cussing its evaluation of safety, the 
Panel identified exactly those prob­
lems which establish the need for sci­
entifically valid and controlled studies: 
the lack of an effective mandatory 
system for reporting adverse reactions, 
that a practicing physician sees only a 
limited number of patients and there­
fore will identify only adverse reac­
tions that occur at a very high rate, 
that patients with severe reactions 
may not return to the same treatment 
situation, and that a causal relation­
ship is difficult to discern due to the 
time and other events between the ad­
ministration of a drug and the onset of 
the adverse reaction. The Panel’s sum­
mary clearly shows that every effort 
was made to give all reasonable credit 
to significant human experience 
during marketing. (See the November
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1977 proposal at 42 FR 58272 under 
“Summary.”)

The Commissioner notes that nonde- 
liberative portions of all meetings of 
the Panel were open to the public. An­
nouncements of the meetings were 
published in the F e d er a l  R e g is t e r  
before each meeting, and interested 
persons were given an opportunity to 
make presentations to the Panel. No 
person who requested an opportunity 
to appear and make a presentation 
was denied that request. In addition, 
as part of the process of nominating 
qualified experts to serve on the 
Panel, the Commissioner issued letters 
to approximately 35 medical and scien­
tific associations and consumer groups 
advising them of the review of bacte­
rial vaccines and bacterial antigen 
products. Ample opportunity was 
given for public participation in the 
proceedings, and manufacturers had 
adequate time and opportunity to 
present additional data in support of 
continued licensure for their products. 
For these reasons, the request that ad­
ditional public hearings be provided to 
present a forum for those disagreeing 
with the Panel’s recommendations and 
the Commissioner’s conclusions is 
denied.

The Panel reviewed and evaluated 
the reports submitted in support of 
the safety and effectiveness of V-677. 
As to effectiveness, the Panel found 
that the only “controlled” study was 
inadequate, that its result was incon­
clusive and that it “does not provide 
the data required for a positive judg­
ment of the safety or effectiveness of 
V-677.” (See the November 1977 pro­
posal at 42 FR 58290 under b. Effec­
tiveness.) The Panel concluded that 
the study had “deficiencies which seri­
ously impair current usefulness.” As to 
safety, the Panel concluded that the 
available data supporting the pre­
sumed safety of the product “may be 
more apparent than real” and that re­
ported observations “posed questions 
of safety with regard to the chronic in­
jection of such material into humans.” 
(See 42 FR 58290 under a. Safety.) The 
Panel placed V-677 in Category IIIB 
because there is no substantial evi­
dence of safety or effectiveness nor is 
there even evidence presumptive of 
safety.

The Panel reviewed the data submit­
ted in support of Entoral’s effective­
ness and concluded that although the 
labeling for the product was cautious­
ly worded, “the statement on use of 
the vaccine does imply effectiveness, 
but the implication is not supported 
by the evidence.” (See the November 
1977 proposal at 42 FR 58286 under c. 
Labeling.) The Panel found that “the 
vaccine has long since been put to the 
test of controlled clinical studies and 
found wanting.” (See 42 FR 58286 
under a. Critique.) None of the studies
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reviewed by the Panel demonstrated 
claims for effectiveness. The Panel 
concluded that there was neither sub­
stantial nor presumptive evidence of 
effectiveness of Entoral.

The Commissioner adopted the 
Panel’s recommendations on V-677 
and Entoral and proposed that they be 
placed in Category IIIB. A notice of 
opportunity for hearing on the revoca­
tion of the license of Entoral wras not 
published since the license for Entoral 
was revoked at the request of Eli Lilly 
and Co. on April 11, 1977.

In response to the notice of opportu­
nity for hearing concerning V-677, Eli 
Lilly and Co. did not request a hearing 
or submit any data. Accordingly, their 
license was revoked. (See the October 
27, 1978 Notice.)

The Commissioner advises that an 
opportunity for a hearing is directed 
to the manufacturer of a product 
whose license is the subject of the pro­
posed revocation. If a hearing is re­
quested by a manufacturer and grant­
ed, all interested parties may present 
evidence regarding the proposed revo­
cation (21 CFR 12.45). However, in 
view of the failure by Eli Lilly and Co. 
to request a hearing, no further pro­
ceeding is available.

The Commissioner notes that there 
are numerous drugs other than V-677 
which are marketed for the treatment 
of arthritis. For this reason, the Com­
missioner rejects the suggestion that 
revocation of the V-677 license will 
cause substantial adverse effects for 
current users of V-677 who must now 
select other arthritis drugs. Drugs rec­
ommended for treatment of arthritic 
conditions, like every other drug, have 
the potential for causing some side ef­
fects in some individuals. Generally, it 
is the responsibility of the physician 
prescribing these drugs to weigh the 
benefits against the risks involved in 
treatment of each individual patient 
and to ensure that the patient gains 
the maximum benefits with the least 
possible risks.

The Commissioner also notes that 
the classification of a product into 
Category IIIB does not preclude fur­
ther studies. It requires only that the 
product not be marketed commercially 
while controlled studies are conducted 
in accordance with the IND provisions 
of the law. Those persons being treat­
ed with V-677 may serve as test sub­
jects for the IND clinical trials. This 
mechanism provides for continued 
availability of a drug but only as part 
of a plan to study its safety and effec­
tiveness. This mechanism also pro­
vides maximum protection to the test 
subjects. Thus, although the Eli Lilly 
and Co. licenses for both Entoral and 
V-677 have been revoked, the law does 
not prohibit investigational new drug 
use of either drug.

RULES AND REGULATIONS

2. Thirteen comments, primarily 
from practicing physicians, asserted 
that Hoffman Laboratories’ Respira­
tory Bacterial Antigen Complex 
(BAC), and Pooled Skin BAC are ef­
fective for upper respiratory and skin 
infections and cause no known side ef­
fects. These comments requested that 
these products be reclassified.

The Panel recommended that the 
Respiratory BAC be placed in Catego­
ry IIIA on the condition that it not 
contain group A streptococcus strains 
and that the labeling state in standard 
medical terminology the specific indi­
cations for use. (See the November 
1977 proposal at 42 FR 58296.) The 
Panel recommended that the Pooled 
Skin BAC be placed in Category IIIB. 
For both products, the Panel conclud­
ed that there was no substantial evi­
dence of safety and effectiveness. The 
Panel found some presumptive evi­
dence of safety for the respiratory 
BAC products but no presumptive evi­
dence of safety for the pooled skin 
products. These conclusions were 
based on an extensive review of the 
data submitted in support of these 
products and, as specifically noted by 
the Panel, upon the consideration of 
numerous “letters, depositions, and re­
ports from physicians and patients 
supporting the efficacy of respiratory 
BAC products.” (See the November 
1977 proposal at 42 FR 58295.) The 
Panel noted that the support for the 
effectiveness of these preparations in 
humans in “based entirely on uncon­
trolled studies, case reports, letters, 
and depositions from physicians and 
their patients.” (See 42 FR 58295 
under (2) Effectiveness.) The Panel 
found that the indications for use in 
the labeling “are extremely broad,” 
and that the “present state of knowl­
edge neither proves nor disproves the 
possibility that bacterial antigens or 
vaccines in general or these products 
in particular induce either of the 
[claimed] effects.” The Panel also felt 
that the package insert “is totally in­
adequate” in guiding the physician 
user’s selection among the four prod­
ucts marketed. “Published articles 
supplied by the manufacturer, at the 
specific request of the physician, 
failed to provide adequate guidance.” 
(See the November 1977 proposal at 42 
FR .58296 under (4) Labeling). Hoff­
man Laboratories requested the revo­
cation of their licenses for the manu­
facture of all of their licensed biologi­
cal products. The comments recom­
mending that these products be up­
graded are rejected.

3. The Panel recommended that the 
Federal government sponsor some of 
the studies required to establish the 
safety and effectiveness of bacterial 
vaccines and bacterial antigen prod­
ucts. In response to that recommenda­
tion, the Commissioner noted that the

regulations provided for such studies 
in § 601.25(h)(1) and acknowledged 
that such studies may be desirable and 
beneficial. Accordingly, the Commis­
sioner solicited comments on the pro­
posal by the Panel for the expenditure 
of Federal funds to study these prod­
ucts.

In response to that invitation, seven 
comments were received, all of which 
supported the expenditure of Federal 
funds for additional studies of prod­
ucts in category IIIA. The comments 
suggested that Federal support was 
necessary because the cost for the re­
quired studies would be prohibitive for 
small manufacturers. In view of the 
Panel’s recommendation and the re­
sponses submitted, the Director, 
Bureau of Biologies, will notify the ap­
propriate Federal agencies so that 
such studies may be considered and 
priorities assigned. The FDA budget 
does not provide for developmental re­
search in support of marketed prod­
ucts because the law' places this 
burden upon the proponent or manu­
facturer.

4. Two comments suggested that the 
Commissioner pérmit ineffective bac­
terial vaccines to remain on the 
market as placebos for psychological 
effects.

Ineffective drugs may not be lawful­
ly sold or distributed in interstate 
commerce. Such drugs are misbranded 
and are new drugs within the meaning 
of the Federal Food, Drug, and Cos­
metic Act. Unlike true placebos, inef­
fective drugs may cause physiological 
or pharmacological effects in addition 
to the psychological (placebo) effects. 
Therefore, the use of ineffective drugs 
as placebos is inconsistent with sound 
medical practice. Accordingly, the 
comments are rejected.

5. Two comments objected to the 
statement in item lb. of the proposal’s 
preamble at 42 FR 58315, that “safety 
and effectiveness of the products rest 
largely upon information, in the form 
of anecdotes and results of informal 
studies, which were collected during 
the long years of use of the products.” 
The comments state that the state­
ment is not true for some products 
placed in Category IIIA by the Panel. 
However, the comments did not identi­
fy any specific product or provide data 
to support their objection.

The Commissioner advises that the 
Panel’s conclusions were based on data 
the manufacturers submitted in sup­
port of the products, other medical lit­
erature, and oral presentations by in­
terested persons and manufacturers at 
the Panel’s meetings. The statement 
in item lb. of the proposal’s preamble 
applies to all products placed in Cate­
gory IIIA. Therefore, the comments 
are rejected.

6. One comment noted that Staphy­
lococcus albus and Staphylococcus
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aureus were incorrectly listed as com­
ponents of the Hollister-Stier products 
classified as Category IIIB by the 
Panel. The organisms should have 
been listed as components of the Hol­
lister-Stier products that were classi­
fied as Category IIIA by the Panel.

The Commissioner agrees with this 
comment. Therefore, the organism 
listing of Staphylococcus albus and 
aureus is corrected on the official 
agency copy of the proposal. This cor­
rection was also made in a notice pub­
lished in the F ed er a l  R e g is t e r  of Oc­
tober 27, 1978.

7. One comment suggested that the 
Commissioner require in vivo studies 
in humans before a drug is marketed 
because treatment is usually given to a 
patient with a complicated disease 
process and in vitro results do not nec­
essarily forecast the actual effects of 
the drug when used in humans.

The Commissioner advises that the 
requirements in §§601.21 and 601.25 
already preclude the marketing of a 
drug in interstate commerce until 
there is substantial evidence of effec­
tiveness derived from adequate and 
well-controlled investigations, includ­
ing clinical investigations. Such stud­
ies include use in susceptible persons 
and should be sufficient to establish 
the pharmacological effects of the 
drug when used in the manner and by 
the mode of administration suggested 
in the manufacturer’s labeling. Ac­
cordingly, the Commissioner believes 
there is no apparent need to change 
this requirement and the comment is 
rejected.

8. In conjunction with the proposal 
to place certain products in Category 
IIIA and in view of the Panel’s conclu­
sions concerning the effectiveness of 
Category IIIA drugs, the Commission­
er proposed that (1) the circular and 
promotional material for these drugs 
must have a prominent boxed state­
ment referencing the need for further 
data to fully establish effectiveness;
(2) written informed consent be ob­
tained from participants in the requi­
site additional studies, an explanation 
of the product and the purpose of the 
study be given to such participants, 
and a clear opportunity be provided to 
them to refuse to participate in the 
study; and (3) a printed patient insert 
be included with all Category IIIA 
Bacterial Vaccines and Bacterial Anti­
gens which have been designated as 
having “No U.S. Standard of Potency” 
continued in interstate commerce. The 
requirements for the boxed warning 
and informed consent were the same 
as those proposed by the Commission­
er in the F ed eral  R e g is t e r  of Septem­
ber 30, 1977, in the proposal concern­
ing the implementation of the report 
of the Panel on Review of Skin Test 
Antigens.

RULES AND REGULATIONS

One comment was received in re­
sponse to the proposed labeling. It 
stated that the requirement for a 
prominent boxed warning will cause a 
marked reduction in the use of the 
products identified with this notice.

As the Commissioner noted in the 
proposal, the conclusion by an expert 
panel that the data in support of the 
products’ safety and effectiveness are 
currently insufficient is a material fact 
within the meaning of section 201(n) 
of the Federal Food, Drug, and Cos­
metic Act (21 U.S.C. 321(n)) and the 
failure to disclose this fact is mislead­
ing, resulting in the products being 
misbranded. Moreover, the Commis­
sioner believes that it is essential that 
patients and physicians be aware of 
the lack of controlled studies in sup­
port of a product. In addition, the 
Commissioner notes that a boxed 
warning concerning the results of 
expert panel reviews has been used for 
many years in conjunction with drugs 
which were the subject of the efficacy 
review panels in the 1960’s. (See 
§201.200 (21 CFR 201.200).) Accord­
ingly, the comment is rejected.

However, the Commissioner has de­
cided that the adoption of the boxed 
warning and written informed consent 
for participants in studies conducted 
on Category IIIA products 
(§ 601.25(h)(4) and (5)) should be pro­
mulgated upon specific notice to those 
persons affected by the review of each 
category of biological products. Ac­
cordingly, this final order imposes 
these requirements for Bacterial Vac­
cines and Bacterial Antigens with “No 
U.S. Standard of Potency” only. When 
the final order is published for skin 
test antigens, the Commissioner will 
consider the application of these re­
quirements to those particular prod­
ucts.

9. Three conunents from manufac­
turers and manufacturer associations 
stated that § 610.25(h)(6) should not 
be amended to require a printed pa­
tient insert because the presence of a 
printed patient insert may result in 
the patient’s refusal to take medica­
tions bearing such labeling. One com­
ment stated that FDA has no legal au­
thority to require such patient label­
ing.

FDA is charged with assuring that li­
censed biologies are safe and effective 
for their intended uses and that essen­
tial information concerning contrain­
dications and warnings is fully dis­
closed to physicians. Accordingly, the 
Commissioner has reviewed the recom­
mendations of the Panel regarding 
Category IIIA products, taking into 
account the following factors. The 
Panel stated:

Justification for placing products in Cate­
gory IIIA is presumptive evidence of effec­
tiveness and safety. Although not clearly 
stated, the implication is that such sugges-
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tive evidence can be largely derived from 
the fact that many of the products have 
been widely used for many years and that 
although systematic rigorous trials may not 
have been done, the lack of reported dan­
gerous side effects over a period of many 
years indicates in itself at least a certain 
degree of safety. Effectiveness can be looked 
at in the same way.

The Panel also noted that:
Claims for safety were based primarily 

upon the manufacturers’ reliance on long 
marketing experience and infrequent physi­
cians’ reports of adverse reactions. This 
might have been satisfactory had there 
been some evidence of systematic followup 
by physicians for the late, and perhaps 
subtle, adverse effects that might be associ­
ated with repeated inoculations. In view of 
what is known from laboratory studies 
about the potential risks associated with re­
peated inoculations of foreign substances, 
the Panel was left with reservations about 
the long-term safety of the subject prod­
ucts.

These products are administered re­
peatedly and over long periods of time. 
The medical profession generally rec­
ognizes that other therapies are avail­
able for the conditions for which these 
products are used. There is no present 
assurance that persons treated with 
these products are being made aware 
of the potential for risk or of the 
availability of alternative modes of 
treatment.

It was for these reasons that the 
Panel explicitly stated:

Vaccines and antigens that have been rec­
ommended for Category IIIA, i.e., licensure 
permitted to continue for a limited time 
while further studies are done, require sepa­
rate considerations on labeling.

* * * Useful information about safety and 
effectiveness should be provided directly to 
patients who receive products continued in 
use. The package insert or circular used to 
satisfy the need for consumer information 
should contain the updated information 
provided to the prescribing physician. The 
package insert or circular given to the pa­
tient and physician should also state in 
boldface, at the beginning, that this product 
is under review by FDA for a limited time 
since safety and effectiveness have hot been 
substantially established. In particular, it 
should beynoted that adequately controlled 
human trials have not been done.

Accordingly, the Panel recommend­
ed that the labeling “include a patient 
information insert.”

In view of the foregoing, the Com­
missioner concludes that it is in the 
public interest to provide users of 
these particular Category IIIA prod­
ucts with notice of those factors that 
concerned the Panel.

Therefore, the Commissioner also 
concludes that a procedure must be 
developed for providing this informa­
tion to prospective users of these prod­
ucts. A proposed procedure is now 
being developed by the agency and 
will be published in the F ed er a l  R eg­
is t e r  as soon as possible.
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The Commissioner notes, and con­
curs with the Panel’s finding regard­
ing, the specific characteristics of 
these products which distinguish them 
from other licensed biologies and from 
other drugs, and which therefore 
make it necessary, in the judgment of 
the Panel and the Commisssioner, to 
provide information to prospective 
users. In this respect the Panel stated:

While all licensed biologies are undergoing 
reviews for safety, effectiveness, and appro­
priateness of labeling at this time, the prod­
ucts assigned to this Panel ' have several 
characteristics that distinguish them from 
other categories of vaccines and antigens.
This finding resulted from problems 
summarized by the Panel as follows:

1. The etiologies and pathogeneses of 
many conditions treated with “bacterial vac­
cines and antigens” and the way in which 
they might prevent or alleviate the patholo­
gic state are not well understood.

2. The causal relationships of the species 
or strains of vaccine organisms (or deriva­
tives) to the diseases for which they are pre­
scribed are generally unclear.

3. Standards 'of potency are needed, in­
cluding precise indentification of the con­
tents of the finished products.

4. Patients treated for many of the recom­
mended conditions represent highly hetero­
geneous subgroups whose conditions and 
symptoms are noticeably labile and difficult 
to characterize objectively. These subpopu­
lations should be defined and identified.

5. Data on the' rate and significance of 
spontaneous remissions in the chronic disor­
ders for which these products are used are 
not available.

6. The rationale by which the selection of 
bacterial strains for incorporation in a given 
product often was either not clear or not 
stated.

7. The need to include different bacterial 
strains (and speoies) into one vehicle was 
not documented.

It should be noted that the policy to 
require labeling directed to the patient 
for certain prescription products as re­
quired by specific circumstances is al­
ready established and being followed 
by the agency. (See §310.501, as 
amended in the F ed er a l  R e g is t e r  of 
January 31, 1978 (43 FR 4214) for oral 
contraceptives: §310.515 (21 CFR
310.515) , promulgated by final order 
published in the F ed er a l  R e g is t e r  of 
July 22, 1977 (42 FR 37636) for estro- 
génic drugs; and §310.516 (21 CFR
310.516) , promulgated by final order 
published in the Federal R egister of 
October 13, 1978 (43 FR 47178) for 
progestational drugs.) The authority 
to promulgate patient package insert 
information for drugs, including bio­
logical drugs subject to section 351 of 
the Public Health Service Act, is 
stated in the preambles of these final 
orders, as well as in the general label­
ing proposal published in the Federal 
R egister of April 7, 1975 (40 FR 
15392). This authority has been pre­
liminarily upheld by the one court 
that has reviewed the issue (.Pharma­

ceutical Manufacturers Association v. 
FDA, Civ. No. 77-291 (D. Del., October 
5, 1977) (order denying preliminary in­
junction)). For a general explanation 
of FDA’s rulemaking authority, see 
National Nutritional Foods Associ­
ation v. Weinberger, 512 F.2d 688, 695- 
698 (2d Cir. 1975).

10. Two comments on proposed 
§610.19 suggested that the regulation 
should be redrafted because it now ap­
pears to prohibit the use of group A 
streptococcus organisms under all cir­
cumstances.

The Commissioner advises that 
§ 610.19 (21 CFR 610.19) prohibits the 
interstate marketing of any Bacterial 
Vaccines and Bacterial Antigens with 
“No U.S. Standard of Potency” which 
contain group A streptococcus organ­
isms and their derivatives. However, 
the regulation does not prohibit the 
presence of these organisms in bacte­
rial products subject to investigation 
under the investigational new drug 
provisions of the law and consistent 
with 21 CFR Part 312. the Commis­
sioner finds the currently drafted reg­
ulation clear and rejects the comment.

The Commissioner considered the 
comments and other relevant informa­
tion and concludes that the proposal 
on the Panel’s recommendations con­
cerning the Classification of products 
into Categories I, II, IIIA, and IIIB 
should be and is hereby adopted, with 
changes, as set forth below.

a. Category I—Biological products 
determined to be safe and effective and 
not misbranded that should continue 
in interstate commerce. None of the 
Bacterial Vaccines and Bacterial Anti­
gens with “No U.S. Standard of Poten­
cy” was placed into this category.

b. Category II—Biological products 
determined to be unsafe or ineffective 
or to be misbranded that should not 
continue in interstate commerce. 
Product licenses for Category II prod­
ucts were revoked as announced in the 
F ed er a l  R e g is t e r  notiie of revocation 
and reclassification on October 27, 
1978 (43 FR 50247).

c. Category IIIA—Biological prod­
ucts for which available data are in­
sufficient to classify their safety and 
effectiveness but which may remain in 
interstate commerce. Respiratory UBA 
(UBA-32) manufactured by Eli Lilly 
and Co., licensed No. 56; Respiratory 
B.A.C. manufactured by Hoffmann 
Laboratories, Inc., license No. 283; 
Staphylococcal B.A.C. manufactured 
by Hoffmann Laboratories, Inc., li­
cense No. 283; Bacterial Vaccines 
Mixed Respiratory (MRV or MRVI) 
manufactured by Hollister-Stier, Divi­
sion of Cutter Laboratories, license 
No. 8; Bacterial Vaccines for Treat­
ment, Special Mixtures containing 
only the following organisms—Staphy­
lococcus (aureus and albus), Strepto­
coccus (viridans and nonhemolytic)

Diplococcus pneumoniae, Neisseria ca- 
tarrhalis, Klebsiella pneumoniae, Hae­
mophilus influenzae manufactured by 
Hollister-Stier, Division of Cutter Lab­
oratories, license No. 8; Staphylococ­
cus Toxoid Sclavo manufactured by Is- 
tituto Sieroterapico Vaccinogeno Tos­
cano “Sclavo,” license No. 238; Staphy­
lococcus Toxoid; Formalinized: Dilu­
tion No. 1, Dilution No. 2; Digest- 
Modified manufactured by Lederle 
Laboratories Division, license No. 17; 
and Staphage Lysate (SPL) Type I 
and Types I and III combined manu­
factured by Delmont Labs, Inc., li­
cense No. 299. Licenses remain in 
effect for these products pending con­
formance with the Panel’s recommen­
dations and completion of testing 
(except that, at the request of Hoff­
mann Laboratories, Inc., their license 
to manufacture Respiratory B.A.C. 
and Staphylococcal B.A.C. was re­
voked as announced in the October 27, 
1978 F ederal  R e g is t e r  notice of revo­
cation and reclassification).

For products now herein classified in 
Category IIIA for which license revo­
cations have not been issued at the re­
quest of the licensee, manufacturers 
shall submit, within 30 days following 
publication of this order, a written 
statement of those studies which the 
licensee proposes to undertake to re­
solve the questions raised about the 
products. If no such commitment is 
made or adequate or appropriate stud­
ies are not undertaken, the Commis­
sioner shall institute procedings to 
revoke the license (21 CFR 
601.25(h)(1)). Licenses for Category 
IIIA products will remain in effect 
pending the conduct of studies as rec­
ommended by the Panel and adopted 
by the Commissioner. Labeling 
changes recommended by the Panel 
and now adopted by the Commissioner 
shall become effective on July 5, 1979. 
Because data submitted by Delmont 
Laboratories, Inc., have been found to 
be adequate to reclassify its staphage 
lysate types I and U  combined, license 
No. 299, from Category IIIB to IIIA, 
the requirements concerning comple­
tion of testing and labeling apply to 
these products.

Additional background data and in­
formation on which the Commissioner 
relies in promulgating these regula­
tions are on public display in the 
office of the Hearing Clerk (HFA-305), 
Food and Drug Administration, Rm. 4- 
65, 5600 Fishers Lane, Rockville, MD 
20857.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201, 502, 
505, 701, 52 Stat. 1040-1042 as amend­
ed, 1050-1053 as amended, 1055-1056 
as amended by 70 Stat. 919 and 72 
Stat. 948 (21 U.S.C. 321, 352, 355, 371)), 
the Public Health Service Act (sec. 
351, 58 Stat. 702 as amended (42 U.S.C. 
262)), and the Administrative Proce-
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dure Act (secs. 4, 10, 60 Stat. 238 and 
243 as amended (5 U.S.C. 553, 702, 703, 
704)), and under authority delegated 
to the Commissioner (21 CFR 5.1), 
Parts 601 and 610 are amended as fol­
lows:

1. In Part 601, § 601.25 is amended by 
revising the heading of paragraph (h) 
and adding new paragraph (h) (4) and
(5) to read as follows:
§ 601.25 Review procedures to determine 

that licensed biological products are 
safe, effective, and not misbranded 
under the prescribed, recommended, or 
suggested conditions of use.

* 0 * * *

(h) Additional studies and labeling. * * *
(4) Labeling and promotional materi­

al for Bacterial Vaccines and Bacterial 
Antigens with “No U.S. Standard of 
Potency” requiring additional studies 
shall bear a box statement in the fol­
lowing format:

B ased  on a r e v ie w  by th e  

P a n e l on R e v i e w  o f  ( i n s e r t  name 

o f  a p p r o p r i a t e  p a n e l ) and o t h e r  

i n f o r m a t i o n ,  t h e  Food and Drug  

A d m i n i s t r a t i o n  h a s  d i r e c t e d  

t h a t  f u r t h e r  i n v e s t i g a t i o n  

be c o n d u c t e d  b e f o r e  t h i s  

p r o d u c t  f s  d e t e r m i n e d  t o  be 

f u l l y  e f f e c t i v e  f o r  l a b e l e d  

i n d i  ca t i o n ( s ) .

(5) A written informed consent shall 
be obtained from participants in the 
requisite additional studies for Bacte­
rial Vaccines and Bacterial Antigens 
with “No U.S. Standard of Potency” 
explaining the nature of the product

and the investigation. The explanation 
shall consist of such disclosure and be 
so made that intelligent and informed 
consent be given, and that a clear op­
portunity to refuse is presented.

* * * * *

2. In Part 610, new § 610.19 is added 
to Subpart B to read as follows:
§ 610.19 Status of specific products; Group 

A streptococcus.
The presence of Group A streptococ­

cus organisms and derivatives of 
Group A streptococcus in Bacterial 
Vaccines and Bacterial Antigens with 
“No U.S. Standard of Potency” may 
induce dangerous tissue reactions in 
humans. Available data demonstrate 
that they are unsafe as ingredients in 
products for human use. Group A 
streptococcus organisms and deriva­
tives of Group A streptococcus are 
prohibited from Bacterial Vaccines 
and Bacterial Antigens with “No U.S. 
Standard of Potency.” Any Bacterial 
Vaccine or Bacterial Antigen with “No 
U.S. Standard of Potency” containing 
Group A streptococcus organisms or 
derivatives of Group A streptococcus 
in interstate commerce is in violation 
of section 351 of the Public Health 
Service Act (42 U.S.C. 262).

* * * * *

EFFECTIVE DATE. This regulation 
becomes effective January 5, 1979, 
except that the labeling requirements 
become effective July 5,1979.
(Secs. 201, 502, 505, 701, 52 Stat. 1040-1042 
as amended, 1050-1053 as amended, 1055- 
1056 as amended by 70 Stat. 919 and 72 Stat. 
948 (21 U.S.C. 321, 352, 355, 371); sec. 351, 58 
Stat. 702 as amended (42 U.S.C. 262); secs. 4, 
10, 60 Stat. 238 and 242 as amended (5 
U.S.C. 553, 702, 703, 704).)

Dated: December 22,1978.
D o n a l d  K e n n e d y , 

Commissioner of Food and Drugs.
(PR Doc. 79-227 Filed 1-4-79; 8:45 am]
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[3410-34-M ]
DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection Service 

[9  CFR Part 92]

PROPOSED RESTRICTIONS ON IMPORTATION 
OF PET BIRDS

AGENCY: Animal and Plant Inspec­
tion Health Service, USD A.
ACTION: Proposed Rule.
SUMMARY: This document proposes 
to amend the regulations concerning 
the importation of pet birds into the 
United States and gives notice requir­
ing importers to reimburse Veterian- 
ary Services for all costs incurred 
which are associated with the importa­
tion of such birds. The present regula­
tions are very difficult to administer 
and certain deficiencies have been 
found that should be corrected to ade- 
qately protect poultry in the United 
States from the introduction and 
spread of exotic Newcastle disease. Ad­
ditionally, the need exists for Veteri­
nary Services to recover costs associat­
ed with providing services required by 
this activity. The intended effect of 
the proposal would be to revise the 
manner in which pet birds are import­
ed into the United States sufficient to 
prevent the undue risk of spread of 
disease, and to provide for the recov­
ery of costs incurred by Veterinary 
Services in providing services required 
by the importer which are associated 
with the importation of such birds.
DATE: Comments on or before March 
6, 1979.
ADDRESS: Written comments to 
Deputy Administrator, USDA, APHIS, 
VS, Room 617, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782.
FOR FURTHER INFORMATION 
CONTACT:

Dr. George P. Pierson, USDA, 
APHIS, VS, Import-Export Staff, 
Room 817, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 
20782, 301-436-8170.

SUPPLEMENTARY INFORMATION: 
Notice is hereby given in accordance 
with the administrative procedure pro­
visions in 5 U.S.C. 553, that, pursuant 
to section 2 of the Act of February 2, 
1903, as amended; and sections 2, 3, 4, 
and 11, of the Act of July 2, 1962 (21 
U.S.C. 101-105, 111, 134a, 134b, 134c, 
and 134f), the Animal and Plant 
Health Inspection Service is consider­
ing amending Part 92, Title 9, Code of 
Federal Regulations.

In accordance with the provisions of 
9 CFR Part 92, pet birds, intended for 
the personal pleasure of their individ­
ual owner and not for resale, can enter 
the United States upon inspection at

specified ports of entry, where a deter­
mination of freedom from poultry dis­
eases is made. Further, the pet birds 
must be accompanied by a declaration 
signed by the owner that the bird or 
birds were in his possession for a mini­
mum of 90 days preceding importation 
and were not in contact with poultry 
or other birds during that period. In 
addition, at the time of entry, the 
owner is required to sign an agreement 
stating that the birds will be main­
tained in confinement in his or her 
personal possession separate and apart 
from all poultry and other birds for a 
minimum period of 30 days following 
importation at a place approved by the 
Deputy Administrator; that such birds 
will be made available for health in­
spection and testing by Department 
inspectors upon request until released 
at the end of such period; and that ap­
propriate Federal officials in the State 
of destination will be immediately no­
tified if any of the birds die or signs of 
disease are noted in any of the birds 
during that period.

Procedures as outlined have been 
most difficult to administer and cer­
tain deficiencies have been noted 
which should be corrected in order to 
protect poultry of the United States 
against the threat of the introduction 
and spread of exotic Newcastle disease 
via this source.

Chief among these deficiencies are 
the inability to adequately control the 
time and place of arrival of these birds 
in the United States, and the lack of 
adequate control over such birds once 
they have been released to the owner 
under the agreement for completion 
of the 30-day confinement and health 
inspection period. Since an import 
permit is not required for pet birds, 
the Department is not notified of the 
importation until the birds have ar­
rived at a port of entry for inspection. 
Therefore, Department personnel may 
not be available to handle such ship­
ments at the time the birds are pre­
sented for entry. Further, the owner 
may be inconvenienced by having to 
return at a later date to complete the 
entry procedure for his birds. These 
problems would be solved in this pro­
posal by requiring advance reservation 
for quarantine space for importation 
of such birds with the owner providing 
the anticipated time and place of ar­
rival with the request for space. This 
should facilitate the efficient inspec­
tion and handling of such shipments.

The lack of adequate control over 
such birds following their inspection 
and release at the port of entry under 
agreement creates a serious and poten­
tially dangerous problem. Certain of 
the agreements have been falsely ex­
ecuted, containing fictitious names 
and addresses of owners. Further, 
other importers have sold the birds 
during the 30-day inspection and test­

ing period and have reported their ac­
cidental escape when requested to 
present them for health inspection by 
Department inspectors. Still others 
have reported that the birds died 
during the holding period, but only 
after having been "contacted by State 
or Federal officials and not on their 
own accord as the agreement intended.

During fiscal year 1976, more than 
800 birds were refused entry, and a 
majority were subsequently destroyed. 
For fiscal year 1977 this figure in­
creased to mòre than 2.000 birds which 
were refused entry. Most of these 
birds were refused entry because of 
their failure to qualify as personally 
owned pet birds. It should also be 
noted that, unlike birds classified 
poultry, pet birds are not required to 
undergo a 30-day quarantine period, 
but are only required to be held on the 
premises of destination for 30 days fol­
lowing entry.

The proposed requirement for an ad­
vanced reservation for space at a quar­
antine facility should decrease the 
number of birds required to be de­
stroyed by making importers more 
aware of entry requirements and in­
suring that certain pre-entry require­
ments can be met before such birds 
are presented for entry in to the 
United States. By requiring pet birds 
to be quarantined and inspected or 30 
days before release, it would appear 
that the chance of introducing disease 
through this source would be further 
diminished. Also, transporting airlines 
would be advised of requirements for 
entry and encouraged not to accept 
birds for shipment in the country of 
origin which do not meet the require­
ment for entry into the United States.

The quarantine facilities would be 
operated by the U.S. Department of 
Agriculture, as the privately owned 
and operated facilities handle their 
own commercial shipments of birds. 
The private facilities are operated on 
an “all-in”, “all-out” basis to prevent 
the release of any bird exposed to 
exotic Newcastle disease. This makes 
it difficult, if not impossible, to handle 
multiple shipments, especially when 
the shipments consist of one or two 
birds. By using isolation units devel­
oped by the U.S. Department of Agri­
culture, small, multiple shipments of 
birds could be handled other than on 
an “all-in”, “all-out” basis without 
risking the spread of disease from one 
group of birds to another.

Cloacal samples from live birds and 
tissue samples from dead birds would 
be collected during the quarantine and 
submitted to the National Veterinary 
Services Laboratories for virus isola­
tion studies to ascertain that the birds 
are i free of exotic Newcastle disease. 
However, test specimens may be taken 
to determine the presence of any 
other communicable disease, if the
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Deputy Administrator or his delegatee 
determines that there is reason to be­
lieve that the bird may have any other 
communicable disease.

The importer would pay for services 
rendered at the USDA-operated quar­
antine facilities. A fee schedule for 
such services would be established and 
would be obtainable from the Deputy 
Administrator, USD A, Veterinary
Services, APHIS, Federal Building, 
Room 817, 6505 Belcrest Road, Hyatts- 
ville, Maryland 20782.

The charge for services would in­
volve costs for initial entry service, re­
quired inspection service, services for 
feed, care and handling during quar­
antine, shipping charges for forward­
ing diagnostic specimen collected to 
the laboratory for examination, and 
laboratory costs incurred by the De­
partment. The initial entry service 
costs would include travel to and from 
port and/or quarantine station, meet­
ing birds at the port of entry, escort­
ing birds to the quarantine facility, 
and inspecting birds upon arrival.

Required inspection service costs 
would include inspection of birds for 
evidence of disease, swabbing of live 
birds, the post mortem examination of 
dead birds, sample preparation, prepa­
ration of reports and supervision of 
cleaning and disinfection of the isola­
tion unit after the release of birds. 
The charge would be made on a per- 
bird basis and to cover the entire quar­
antine and inspection period, including 
the cost of care, feed, and handling.

It was necessary to project certain 
costs to arrive at a fee schedule since 
actual costs for this type activity are 
not available. Some information was 
extracted from the present bird 
import program and was combined 
with appropriate projections to arrive 
at a reasonable and equitable fee 
schedule.

These projections were based on .the 
assumption that the average rate of 
occupancy in quarantine facilities 
would be 80 percent, and that 3,700 
lots consisting of 5,550 birds would be 
handled annually.

Hourly employee costs were calculat­
ed using the average hourly costs for 
each category of employee, i.e., veteri­
nary medical officer, animal health 
technician, and bioaid. Using this aver­
age, the projected cost for labor at 
each facility would be $21,019 annual­
ly.

The cost estimate for processing lab­
oratory samples was based on data 
taken from the actual cost of operat­
ing the section of the National Veteri­
nary Services Laboratories concerned 
with tests for WND. The total cost of 
testing specimens for W ND was aver­
aged by the number of specimens 
tested during Fiscal Year 1977. Cost of 
shipping specimens is included in the 
total cost. The average laboratory cost

for each facility was projected to be 
$10,290 annually.

The average annual cost of utilities 
at each facility was projected to be 
$2,454 and the average estimated cost 
of supplies was projected to be $1,168 
each year.

Feed cost for each bird will vary but 
was projected to average at least $5.00 
per bird for the entire quarantine 
period. The average annual cost for 
feed at each facility is projected to be 
$2,380.

Using all the above data, a total 
annual cost of $336,000 would be re­
quired for the operation of pet bird 
quarantine facilities. By assuming that 
one-half of the lots imported will be. 
comprised of one bird and the other 
one-half of the lots will contain two 
birds, an average cost of $80.67 for one 
bird and $101.40 for two birds when 
housed together was calculated. Be­
cause all costs were estimated, the 
rates were rounded to $80 for one bird 
and $100 for two birds when housed 
together.

The above cost projections include 
an overhead factor of 16.85 percent, 
the percentage of Animal and Plant 
Health Inspection Service’s Fiscal 
Year 1977 funds used for overhead. 
The overhead includes all administra­
tion costs such as regional and area of­
fices, headquarters staff, Office of the 
Deputy Administrator and Adminis­
trator and all support functions such 
as budget and personnel operations.

In addition to the projected charge 
for services of $80 for one bird or $100 
for two birds, for which the importer 
would reimburse Veterinary Services, 
the importer may have other expense 
at the time of entry. Such expense will 
vary from port to port, depending 
upon the distance the birds must be 
transported from the port to the quar­
antine facility, the availability of the 
importer at the time of entry and re­
lease of the bird or birds, and the abili­
ty of the importer to make an infor­
mal customs entry. Such costs are esti­
mated to be an average of $50 for 
trucking and brokerage service respec­
tively.

The proposed regulations would also 
specify the ports at which pet birds 
may be imported into the United 
States.

In Fiscal Year 1977, more than 49 
percent of all lots of pet birds were of­
fered for entry at the three ports of 
entry (New York, New York; Miami, 
Florida; and Honolulu, Hawaii) where 
the Department operates quarantine 
facilities. An additional 22 percent of 
the lots was offered for entry at ports 
where proposed USDA-operated facili­
ties would be available. Therefore, ap­
proximately 71 percent of all pet birds 
offered for entry in fiscal year 1977 
would have been offered at ports des­
ignated as quarantine stations under

§ 92.3(e) of the regulations as proposed 
herein. The remaining approximate 29 
percent not offered at the designated 
ports would have to be refused entry 
or transported to ports with such facil­
ities. Section 92.3(3)(iii) would provide 
that pet birds may be transported at 
the owner’s expense to a port of entry 
designated in §92.3 if available quar­
antine space exists, if the $40 reserva­
tion fee is paid by the importer and if 
shipments are made under conditions 
deemed sufficient by the Deputy Ad­
ministrator to prevent the spread of 
communicable diseases of poultry.

It is proposed that a new § 92.2(c)(1) 
be added to allow pet birds from 
Canada and pet birds which have not 
been out of the United States for 
longer than 60 days to be permitted 
entry at any port specified in § 92.3. As 
explained subsequently in this supple­
mentary information, it js proposed 
that such pet birds will not be re­
quired to be quarantined. Therefore, 
the entry of such pet birds would not 
have to be restricted to ports where 
pet bird quarantine facilities are main­
tained.

Adoption of this proposal should 
result in conservation of personpower 
and funds since the necessity for field 
inspection would be eliminated. A con­
servative estimate of personpower 
saved would be four person-years.

We believe that requiring an ad­
vance reservation for space prior to 
shipment of all pet birds from the 
country of origin, together with a 
health certificate issued by a national 
government veterinarian of the coun­
try of export and the subsequent 30- 
day quarantine will make importers 
more aware of the requirements for 
entry of pet birds and will result in im­
proved compliance with entry require­
ments and a reduced likelihood of the 
introduction or dissemination of 
animal disease into the United States.

The information required on the 
health certificate should help insure 
that the bird is not diseased and that 
it is eligible for entry into the United 
States. The certifying official would 
also certify that the bird is being ex­
ported in accordance with the laws 
and regulations of the country of 
export. Such information should help 
insure that the Department is not as­
sisting an importer in violating the 
laws of the country of export. Fur­
ther, this should aid the Department 
of Interior in enforcing the Endan­
gered Species Act and the Convention 
on International Trade in Endangered 
Species of Wild Fauna and Flora. Such 
action would also appear consistent 
with the provisions of §7 of the En­
dangered Species Act.

The regulations would also provide 
that no more than two pet birds per 
family can be imported pursuant to 
the pet bird provisions, except for non-
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psittacine pet birds from Canada. This 
is proposed in order to bring the De­
partment’s regulations into correlation 
with the U.S. Public Health Service’s 
regulation which has a similar limita­
tion on the number of psittacine birds 
which may be imported into the 
United States. Those individuals who 
have more than two birds to offer for 
entry per calendar year may follow 
the provisions in the regulations for 
importing a commercial shipment of 
birds.

Since Public Health Service’s regula­
tions only restrict the entry of psitta­
cine birds, the proposed regulations 
would authorize the Deputy Adminis­
trator to permit a family to import 
more than two non-psittacine pet birds 
from Canada when he determines that 
such importation does not constitute 
an undue risk of introducing or dis­
seminating any communicable disease 
of poultry. Canada has adopted effec­
tive animal disease eradication and 
control programs similar to the United 
States and therefore, it appears that 
more than two non-psittacine pet birds 
should be able to be imported into the 
United States without undue risk of 
the introduction of disease.

The regulations would also be 
amended to provide that health certi­
ficates be translated into English at 
the importer’s expense. English docu­
ments are needed to facilitate the im­
portation of the birds and since gener­
ally the United States taxpayer does 
not derive a benefit from the importa­
tion, the importer, who derives a bene­
fit, should be responsible for the 
translation of foreign certificates into 
English.

An advance reservation fee would be 
required to provide a means for the 
importers of such birds to guarantee 
themselves space for handling their 
birds. Since there are a limited 
number of available quarantine spaces, 
those persons with reservations will be 
accommodated first. In those cases 
where the importer has no reservation 
the regulations provide that his ship­
ment may be handled if space is avail­
able and the reservation fee is paid at 
that time. A $40 reservation fee would 
be required because this represents 
the minimum fee for a 30-day quaran­
tine period at a quarantine facility op­
erated by the Department.

As noted previously, a lot consisting 
of no more than two pet birds which 
originated in the United States and 
have not been outside of the country 
for more than 60 days and pet birds 
from Canada would be the only pet 
birds allowed entry under the provi­
sions of the proposed regulations with­
out quarantine. As stated above, 
Canada has adopted effective animal 
disease eradication and control pro­
grams similar to the United States 
and, therefore, additional require­

ments for pet birds from Canada 
should not be necessary.

Further, pet birds which have not 
been out of the United States for an 
extended period of time should consti­
tute a less significant threat to spread 
disease upon return to the United 
States because a presumption exists 
that the birds were not diseased when 
they left the United States. In view of 
the short time they are out of the 
country, it appears reasonable to be­
lieve that there is less likelihood that 
the birds came in contact with dis­
eased birds while outside the country. 
Pet birds generally do not come in 
contact with other avian species while 
outside the United States. A 60-day 
time period is proposed because this 
should provide the pet bird owner the 
ability to travel abroad and return to 
the United States without too many 
restrictions and yet afford sufficient 
protection to the United States to pre­
vent the introduction of communica­
ble diseases. However, in order to 
insure that the birds have not been 
out of the United States for a period 
exceeding 60 days, the returning birds 
would be accompanied by the United 
States veterinary health certificate 
issued prior to departure of the birds 
from the United States. The certifi­
cate would show the tattoo number or 
leg band number affixed to the bird in 
order to help insure that the birds cov­
ered by the certificate are the birds 
being offered for re-entry.

This proposed rulemaking would 
also revise § 92.4(b) of the regulations 
to extend the time during which per­
mits are valid for the importation of 
commençai, zoological and research 
birds from 14 to 30 days and perform­
ing or theatrical birds from 14 to 90 
days. These changes were previously 
published on August 11, 1975 (40 FR 
33649). However, in subsequent 
amendments to § 92.4(b) these changes 
were inadvertently omitted from the 
amended section. The extension of 
time for performing or theatrical bird 
permits was made in order to allow 
flexibility which is required and is jus­
tified by the manner in which birds 
and poultry of this type are handled 
and maintained. The extension of time 
was made for permits issued for com­
mercial, zoological and research birds 
to allow importers greater flexibility 
in meeting international shipping 
schedules and restrictions.

Further, the proposed regulations 
would also amend § 92.2(a) to autho­
rize the Deputy Administrator upon 
request in specific cases to permit 
birds to be brought into or through 
the United States under such condi­
tions as he may prescribe, when he de­
termines in the specific case that such 
action will not endanger the livestock 
or poultry of the United States. Situa­
tions have arisen, particularly with re­

spect to pet birds, where birds present­
ed for entry into the United States 
have not strictly complied with all the 
requirements for importation, for ex­
ample, where the bird becomes sepa­
rated from the documents required to 
accompany the bird. Under the pres­
ent regulations such birds must be re­
fused entry. The proposed amendment 
would provide some relief to the im­
porter, especially a tourist who may 
not be familiar* with the Department’s 
regulations. Such entry, however, will 
only be granted if the Deputy Admin­
istrator determines that conditions 
adequate to prevent the introduction 
of communicable disease can be estab­
lished.

Accordingly, Part 92, Title 9, Code of 
Federal Regulations, would be amend­
ed in the following respects:

1. In §92.2, that portion of para­
graph (a) following the colon would be 
amended to read:

Provided, That, the Deputy Adminis­
trator may upon request in specific 
cases permit animals or products or 
birds to be brought into or through 
the United States under such condi­
tions as he may prescribe, when he de­
termines in the specific case that such 
action will not endanger the livestock 
or poultry of the United States.

2. In § 92.2, the phrase “or pet birds” 
would be added after the phrase "re­
search birds” in the first sentence of 
paragraph (f) and paragraph (c) would 
be amended to read:
§ 92.2 General prohibitions; exceptions.

* ♦ * * *
(c)(1) A lot consisting of no more 

than two pet birds per family offered 
for entry from Canada and which are 
not known to be affected with or ex­
posed to any communicable disease of 
poultry, which are caged (prior to re­
lease from the port of entry) and 
which are personal pets, may be im­
ported by the owner thereof at any 
port of entry designated § 92.3: Pro­
vided, That, such birds are found upon 
port of entry veterinary inspection 
under §92.8 to be free of poultry dis­
eases and at the time of entry the 
owner signs and furnishes to the 
Deputy Administrator, Veterinary 
Services, a statement stating that the 
bird or birds have been in his posses­
sion for a minimum of 90 days preced­
ing the date of importation and that 
during such time such birds have not 
been in contact with poultry or other 
birds (for example, association with 
other avian species at exhibitions or in 
aviaries). And provided further, That 
the Deputy Administrator, Veterinary 
Services, may upon request in specific 
cases, permit the importation in ac­
cordance with the conditions pre­
scribed in this paragraph of more than 
two non-psittacine birds that are per-
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sonal pets, when he determines in the 
specific case that such importation 
will not involve a risk of introduction 
or spread of any communicable disease 
of poultry.

(2) A lot consisting of no more than 
two pet birds per family which origi­
nated in the United States and have 
not been outside the country for more 
than 60 days may be offered for entry 
under the provisions of §92.2(cXl): 
Provided, that, such birds are also ac­
companied by a United States veteri­
nary health certificate issued prior to 
the departure of the birds from the 
United States and the certificate 
shows the leg band or tattoo number 
affixed to the birds prior to departure, 
and Provided further, That during 
port of entry veterinary inspection, it 
is determined that the leg band or 
tattoo on the bird is the same as the 
one listed on the health certificate. 
Lots of pet birds of United States 
origin which have been outside the 
United States for more than 60 days 
or which do not otherwise meet the re­
quirements of paragraphs (c)(1) or 
(c)(2) of this section may be offered 
for entry under the provisions of para­
graph (c)(3) of this section.

(3) A lot consisting of no more than 
two pet birds which are not known to 
be affected with or exposed to commu­
nicable diseases of poultry may be of­
fered for entry at one of the ports of 
entry designated in § 92.3(e) under the 
following conditions:

(i) No more than two such birds per 
family per year are offered for entry 
under this pet bird exception.

(ii) The pet birds shall be accompa­
nied by a veterinary health certificate 
issued by a national government vet­
erinary officer of the country of 
export stating that he personally in­
spected the birds listed on the health 
certificate and found them to be free 
of evidence of Newcastle disease, or­
nithosis, and other communicable dis­
eases of poultry, and that the birds 
were being exported in compliance 
with the laws and regulations of the 
country of export. Certificates in a 
foreign language must be translated 
into English at the expense of the im­
porter.

(iii) An advanced reservation fee as 
required by §92.4(a#)(4) and a request 
for space which has been confirmed in 
writing, at a USDA-operated quaran­
tine facility shall be made with the 
port veterinarian 3 at the port where 
the birds are to be held for a minimum 
30-day isolation in a biological secure 
unit separate and apart from all other 
avian species, except, that birds arriv-

3 The names and addresses of the port vet­
erinarians, as well as a fee schedule for 
quarantine charges, are available from the 
Deputy Administrator, Veterinary Services, 
Animal and Plant Health Inspection Serv­
ice, U.S. Department of Agriculture, Hyatts- 
ville, Maryland 20782.

ing without an advanced reservation 
may be handled if an isolation unit is 
available, provided the reservation fee 
as required in § 92.4(a)(4) is paid.

Pet birds offered for entry at a port 
of entry that has not been designated 
as provided, in §92.3, or pet birds ar­
riving without an advanced reserva­
tion at a port of entry designated in 
§ 92.3 but at which isolation units are 
not available, shall be refused entry at 
such port. However, such pet birds 
may be transported at the owner’s ex-- 
pense to another port of entry desig­
nated in §92.3 if available quarantine 
space exists, if the $40 reservation fee 
is paid by the importer and the birds 
shipped are to such other port under 
conditions deemed sufficient by the 
Deputy Administrator to prevent the 
spread of communicable diseases of 
poultry.

(iv) During the isolation period, the 
birds shall be subjected to such tests 
and procedures as required by the 
Deputy Administrator to determine 
whether the birds are free from com­
municable diseases of poultry.

(v) Following the isolation period, if 
the birds are found to be free of com­
municable disease of poultry, the port 
veterinarian shall issue an agriculture 
release for entry through U.S. Cus­
toms. If the birds are found during 
port of entry inspection or during 
quarantine to be infected with or ex­
posed to a communicable disease of 
poultry, such birds shall be refused 
entry and handled in accordance with 
§ 92.11(e) of this part.

(vi) The owner of the birds is respon­
sible for all costs which result from 
these procedures and shall reimburse 
Veterinary Services for governmental 
expenses in accordance with § 92.12th) 
and (c) of this part.

♦  *  *  *  *

3. In § 92.3, paragraphs (e) and (f) 
would be relettered (f) and (g) respec­
tively, and a new paragraph (e) would 
be added to read:
§ 92.3 Ports designated for the importa­

tion of animals.

* * * * *
(e) Special ports for pet birds. New 

York, New York; Miami, Florida; 
Brownsville, Laredo, and El Paso, 
Texas; Nogales, Arizona; San Ysidro 
and Los Angeles, California; and 
Honolulu, Hawaii, are designated as 
ports of entry for pet birds imported 
under the provisions of § 92.2(c)(3).

4. In § 92.4, the section heading, the 
first sentence of paragraph (a)(1), that 
portion of paragraph (a)(3) preceding 
the colon, the first sentence of para­
graph (a)(4), and the third and fourth 
sentences of paragraph (b) would be 
amended to read:

§ 92.4 Import permits for ruminants, 
swine, horses from countries affected 
with CEM, poultry, poultry semen, 
animal semen, birds, and for animal 
specimens for diagnostic purposes, 3 
and special permits for cattle entering 
Harry S. Truman Animal Import 
Center.

(a) Application for permit; reserva­
tion required. (1) For ruminants, 
swine, horses from countries listed in 
§92.2(i)(l) of the regulations, poultry, 
poultry semen, animal semen, pet 
birds, commercial birds, research 
birds, zoological birds, and performing 
or theatrical birds and animal test 
specimens for diagnostic screening 
purposes, intended for importation 
from any part of the world, except as 
otherwise provided for in §§ 92.2(b) 
and (c), 92.19, 92.27, and 92.31, the im­
porter shall first apply for and obtain 
from Veterinary Services an import 
permit. * * *

* * * * *
(3) An application for permit to 

import ruminants, swine, horses from 
countries listed in §92.2(i)(l) of the 
regulations, poultry, poultry semen, 
animal semen, pet birds, commercial 
birds, research birds, zoological birds, 
and performing or theatrical birds, 
may also be denied because of: * * *

• * * * *
(4) For each lot of poultry or birds 

which are to be quarantined in facili­
ties maintained by Veterinary Serv­
ices, a reservation fee of $40 shall be 
paid by the importer or his agent at 
the time the permit or reservation for 
quarantine space is applied for. * * *

(b) Permit. * * * Animals and 
animal semen and animal test speci­
mens for diagnostic screening pur­
poses for animals intended for impor­
tation into the United States for 
which a permit has been issued, will be 
received at the specified port of entry 
within the time prescribed in the 
permit which shall not exceed 14 days 
from the first day that the permit is 
effective for all permits, except that 
the time prescribed in permits for the 
importation of pet birds, commercial 
birds, zoological birds, poultry, or re­
search birds, shall not exceed 30 days, 
and for performing or theatrical birds 
or poultry shall not exceed 90 days.

Ruminants, swine, horses from coun­
tries listed in § 92.2(i)(l) of the regula­
tions, poultry, poultry semen, animal 
semen, animal test specimens, and 
birds for which a permit is required by 
these regulations will not be eligible 
for entry if a permit has not been 
issued; if unaccompanied by such a 
permit; if shipment is from any port 
other then the one designated in the 
permit; if arrival in the United States 
is at any port other than the one des-
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ignated in the permit; if the amimals 
(including poultry and birds) or 
animal semen, or animal test speci­
mens offered for entry differ from 
those described in the permit; if the 
animals or animal semen, or animal 
test specimens are not handled as out­
lined in the application for the permit 
and as specified in the permit issued; 
or in the case of ruminants and swine, 
if ruminants or swine other than those 
covered by import permits are aboard 
the transporting carrier.

* * * * *

§ 92.5 [Amended]
5. In § 92.5, the section heading 

would be amended to insert, “pet 
birds,” between poultry and commer­
cial birds, and the first sentence of 
paragraph (c) would be amended to 
add “pet birds, except as provided for 
in paragraphs 92.2 (b) and (c)’\  be­
tween the words All and commercial.

6. In § 92.8, a new paragraph (c) 
would be added to read:

§ 92.8 Inspection at the port of entry.

*  *  *  'V  *  *

(c) All pet birds imported from any 
part of the world, except pet birds 
from Canada and pet birds meeting 
the provisions of § 92.2(c)(2), shall be 
subjected to inspection at the Customs 
port of entry by a veterinary inspector 
of Veterinary Services and such birds 
shall be permitted entry only at the 
ports listed in § 92.3(e). Pet birds of 
Canadian origin and those birds meet­
ing the provisions of § 92.2(c)(2) shall 
be subject to veterinary inspection at 
any of the ports of entry listed in 
§ 92.3.

§ 92.11 [Amended]

7. In §92.11, in paragraph (e) the 
phrase “pet birds, except as provided 
in § 92.2(c),” would be inserted before 
the words “commercial birds,”.

All written submissions made pursu­
ant to this notice will be made availa­
ble for public inspection at the Peder-

al Building, Room 821, 6505 Belcrest 
Road, Hyattsville, Maryland during 
regular hours of business (8:00 a.m. to 
4:30 p.m., Monday to Friday, except 
holidays) in a manner convenient to 
the public business (7 CFR 1.27(b)).

Comments submitted should bear a 
reference to the date and page number 
of this issue in the F ederal R egister.

Done at Washington, D.C., this 28th 
day of December 1978.

N ote.—This proposal has been reviewed 
under the USDA criteria established to im­
plement E.O. 12044, “Improving Govern­
ment Regulations.” While this action has 
not been designated “significant” under 
those criteria, an approved Draft Impact 
Analysis Statement has been prepared and 
is available from the Program Services 
Staff, Room 870, Federal Building, 6505 Bel­
crest Road, Hyattsville, Maryland 20782. 
301-436-8695.

M. T. G off,
Acting Deputy Administrator, 

Veterinary Services.

[FRL'oc. 79-286 Filed 1-4-79: 8:45 ami
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[3410 -34 -M ]
Title 9— Animals and Animal Products

CHAPTER I— ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE­
PARTMENT OF AGRICULTURE

SUBCHAPTER A— ANIMAL WELFARE

PART 11— HORSE PROTECTION

Definition of Terms and Certification 
and Licensing of Designated Quali­
fied Persons

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Pinal Rule.
SUMMARY: The Horse Protection 
Act of 1970 was amended on July 13, 
1976. Pursuant to the amended Act, 
this document amends the “Defini­
tions” section of the regulations pro­
mulgated under the Act of 1970, and 
adds a new section to the regulations 
entitled “Certification and Licensing 
of Designated Qualified Persons 
(DQP’s).” Additional amendments to 
the regulations will be published in 
the very near future. This partial 
amendriient is being published while 
the balance of the new regulations are 
still being prepared so that the regu­
lated industry may have sufficient 
time to prepare for the next show 
season which starts in February 1979.
DATE: Effective date January 5, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Dr. Dale F. Schwindaman, Senior 
Staff Veterinarian, Animal Care 
Staff, Veterinary Services, Animal 
and Plant Health Inspection Service, 
United States Department of Agri­
culture, Room 703, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8271.

SUPPLEMENTARY INFORMATION: 
On April 28, 1978, this Department 
published a notice of proposed rule- 
making containing changes and addi­
tions to Part 11 of Subchapter A, 
Chapter I, Title 9 of the Code of Fed­
eral Regulations (43 FR 18514-18531). 
The proposed rulemaking included, 
among other things, provisions that: 
(1) certain prohibitions be established 
concerning the sale of horses at horse 
sales or auctions in addition to current 
prohibitions concerning the showing 
and exhibiting of horses; (2) proce­
dures be established for the detention 
and inspection of horses; (3) proce­
dures and requirements be established 
for Designated Qualified Persons 
(DQP’s) to inspect horses for compli­
ance with the Act; (4) procedures be 
established for the certification of 
horse industry DQP programs; and (5)
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requirements be established regarding 
space and facilities for inspection of 
horses required to be supplied by man­
agement of horse shows or exhibitions 
and horse sales or auctions. Proposals' 
for new and revised definitions and 
other pertinent revisions relative to 
recordkeeping and other requirements 
also appeared in the notice of pro­
posed rulemaking.

A total of 47 comments were re­
ceived within the comment period in 
response to the proposed rulemaking. 
Although this is a relatively small 
number, many of the comments were 
from horse industry organizations and 
associations which represent several 
million individual members and consti- 
tutent organizations such as the 
American Horse Council, the United 
Professional Horseman’s Association, 
Inc., the American Quarter Horse As­
sociation, the American Paint Horse 
Association, the American Horse 
Shows Association, Inc., the Appaloosa 
Horse Club, Inc., the American Saddle 
Horse Breeders Association, the Tri- 
State Horsemen’s Association, Inc., 
the Tennessee Walking Horse Nation­
al Celebration, the Tennessee Walking 
Horse Breeders and Exhibitors Associ­
ation, the Walking Horse Owners of 
America Association, and the Walking 
Horse Trainers Association, Inc.

Comments were also received from 
private citizens, Department employ­
ees, and from humane agencies, such 
as the Humane Society of the United 
States, the Society for Animal Protec­
tive Legislation, and the American 
Horse Protection Association, Inc.

Many of the comments raised ques­
tions or made suggestions which, be­
cause of their validity, warranted some 
changes of the proposed standards. 
Certain editorial changes were also 
made for purposes of clarification. Be­
cause of the lengthy amount of time 
that will be required to incorporate 
suggested changes and comments into 
the proposed regulations for final 
rulemaking, the Department has de­
cided to publish Sections 11.1 and 11.7 
of the proposed regulations (“Defini­
tions” and “Certification and Licens­
ing of Designated Qualified Persons 
(DQP’s)”) as final rulemaking at this 
time. The remaining parts of the pro­
posed regulations will be published as 
final rulemaking at a later date. The 
decision to publish Sections 11.1 and
11.7 as final rulemaking at this time 
was made so that the horse industry 
organizations and associations con­
cerned would have sufficient time to 
study the requirements and to estab­
lish their DQP programs in time for 
the next horse show season. If final 
rulemaking were delayed until all com­
ments received were considered, it is 
very likely that there would be insuffi­
cient time in which to establish such 
programs for certification by the De­

partment before the next horse show 
season begins in February 1979.

D is c u s s i o n  Of  C o m m e n t s

DEFINITIONS

The proposed rulemaking contained 
a definition for the “Area Veterinarian 
in Charge,” which is specifically limit­
ed to a veterinarian assigned to super­
vise Veterinary Services programs in a 
specific State or States which have 
been designated as an “Area.” In order 
to create greater flexibility in the 
event of possible future redesignations 
and changes within the Veterinary 
Services organization, the Department 
has decided to eliminate the word 
“Area” from the definition and to 
define the t e r m “Veterinarian in 
Charge” instead (see § 11.1(g)).

Several comments were critical of 
the definition of “Horse Show” and 
“Horse Exhibition” for excepting such 
events as rodeos, parades, trail rides 
and races, or similar events, where 
speed is the prime factor. The intent 
of the Department in defining these 
terms was to separate those events 
where the primary purpose is to show 
or exhibit a horse or horses from 
those events where speed and endur­
ance of a horse over a measured dis­
tance is the primary purpose. Further­
more, the Department finds that any 
practice which alters the gait of a 
horse for the purposes of enhancing 
its ability to compete in a show or ex­
hibition would have the opposite 
effect in events where speed and en­
durance determines the winner. 
Therefore, the Department finds no 
basis to include rodeos, parades, trail 
rides, or races in § ll.l(m ) or § ll.l(n).

The American Horse Council sug­
gested that the use of the term “ani­
mated gaits” be included to restrict 
the kind of horses affected by the 
definition of “Horse,” “Horse Show,” 
“Horse Exhibition,” “Horse Sale,” or 
“Horse Auction.” Since the proposed 
regulations did not include a defini­
tion for “animated gaits,” the Depart­
ment is of the opinion that the inclu­
sion of such a restrictive term in this 
final rulemaking without having first 
given all interested persons an oppor­
tunity to comment would not satisfy 
the intent or the provisions of Admin­
istrative Procedure Act regarding 
public participation in rulemaking. 
The Department believes that the in­
clusion of the term “animated gaits” 
in the definitions would be of such sig­
nificance to the kinds and numbers of 
persons affected and regulated that it 
would be necessary to publish such in­
clusion as a proposal in order to elicit 
responses and comments prior to final 
rulemaking. The Department also 
needs additional time to evaluate this 
suggestion. Therefore, the possible in­
corporation of the term “animated 
gaits” in the regulations is being taken
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under consideration by the Depart­
ment and may be incorporated in 
future rulemaking.

The Department proposed a defini­
tion for “Action Device,” to mean “any 
boot, collar, chain, roller, or other 
device which encircles or is placed 
upon the lower extremity of the leg of 
a horse.” Several comments criticized 
this definition since it could include 
fixed protective devices such as heel 
boots, skid or -sliding boots, hinged 
quarter boots, and other similar fixed 
devices. The Department recognizes 
the validity of such comments, since 
devices which are fixed are not consid­
ered capable of a rotating or sliding 
action resulting in friction or impact 
on the hoof, coronet band, or pastern 
area of the horse. Therefore, a quali­
fying statement regarding fixed pro­
tective devices has been included in 
the definition of “Action Device.”

Several comments expressed concern 
that Department employees, during 
the procedure of inspecting horses at 
horse shows or exhibitions and horse 
sales or auctions, would bo authorized 
to require the removal of shoes and 
pads from horses and cited the possi­
ble problems associated with the re­
moval of the shoes and pads and the 
subsequent required reshoeing. The 
Department would point out that the 
authority to require the removal of 
shoes, pads, or any other equipment 
has been a part of the Horse Protec­
tion regulations since their inception 
and that Department employees have 
utilized this authority with discretion 
and for good reasons. The Department 
believes that there will continue to be 
situations wherein removal of shoes 
and pads will be the most appropriate 
inspection method to determine if a 
horse is sore. Therefore, the reference 
to removal of shoes and pads found in 
the definition of the term “Inspec­
tion” will remain. The comments fur­
ther indicated that the Department 
should allow the owner or custodian of 
the horse, which is to have its shoes 
and pads removed, to select the person 
who removes such shoes and pads. 
Other comments also indicated a need 
to have an 8-hour holding period fol­
lowing the determination to remove 
shoes and pads before actual removal 
could be initiated. Long delays, intend­
ed or unintended, could result if the 
horse’s owner or custodian demanded 
that the services of a person located 
miles away be utilized to perform the 
required removal of shoes, pads, and 
other equipment. The Department be­
lieves that persons who are qualified 
to perform the removal of shoes and 
pads are readily available during horse 
shows or exhibitions and horse sales 
or auctions. Therefore, the Depart­
ment will not incorporate language in 
the regulations concerning the selec­
tion of persons who are to remove

shoes or pads. The Department also 
finds no basis to delay the removal of 
shoes, pads, or other equipment from 
a horse for 8 hours before an inspec­
tion can be completed since the pur­
pose of the inspection is to determine 
if a horse is sore at a point in time rel­
ative, to either its impending exhibi­
tion or sale or to its having completed 
exhibition or sale. It is determined 
that such delays would place undue re­
strictions on the Department’s inspec­
tion procedures which could be used to 
vitiate the purpose of the Horse Pro­
tection Act, and are therefore not war­
ranted.

One horse industry association indi­
cated that the Department should pay 
for the removal of shoes, pads, and 
other equipment which Department 
inspectors may require to be removed 
and should pay for the replacement of 
such equipment. This cannot be done 
since the Department finds that the 
law makes no specific provision for the 
government to bear the expense in­
curred by any owner when presenting 
an animal to Department personnel 
for inspection to determine compli­
ance with the requirements of the law.

The Department proposed that the 
definition for “Sponsoring Organiza­
tion” shall mean “any person under 
whose auspices a horse show, horse ex­
hibition, horse sale or horse auction is 
conducted.” Several comments indicat­
ed that the proposed definition is 
vague and too broad in its scope, par­
ticularly since it could include horse 
industry organizations or associations 
which affiliate with certain horse 
shows and exhibitions or horse sales 
and auctions. In order to clarify this 
definition, and to limit it in its scope, 
the Department is redefining “Spon­
soring Organization” to mean any 
person under whose immediate aus­
pices and responsibility a horse show, 
horse exhibition, horse sale or horse 
auction is conducted.

Some comments expressed concern 
over the all-encompassing definition of 
the term “Exhibitor.” There was par­
ticular concern over the possible legal 
liabilities of parties involved in lease- 
purchase agreements. -The Depart­
ment feels that such definition is nec­
essary to properly identify the respon­
sible parties involved in the showing 
or selling of a horse.

Several of the comments also object­
ed to the use of the wording “* * * to 
inspect horses to detect and diagnose 
soring * * in proposed §§ ll.l(v) 
and 11.7(a), with reference to DQP’s 
who. are not Doctors of Veterinary 
Medicine and should, therefore, not be 
medically qualified to diagnose a sore 
horse. However, it is the Department’s 
opinion that a non-veterinarian DQP 
who is properly certified in accordance 
with § 11.7 of the regulations should 
be fully qualified to detect and deter­

mine whether a horse is sore, as that 
term is defined by the Act. As for the 
particular language of the proposed 
regulations which was objected to, it 
was taken directly from the Act.

As proposed, the definition of 
“Horse Industry Organization or Asso­
ciation” means an organized group of 
people engaged in any way with the 
showing, exhibiting, sale, auction, reg­
istry, or promotion of horses. One 
comment criticized this proposed defi­
nition as vague and nonspecific in its 
meaning. One common dictionary defi­
nition of association is “an organiza­
tion of people with a common purpose 
and having a formal structure.” The 
Department meant to cover this type 
of organization when promulgating 
the regulations. Therefore, for the 
sake of clarity, the term “formal struc­
ture” will be added to the proposed 
definition, and the resulting meaning 
of “Horse Industry Organization or 
Association” should be sufficient for 
the purposes of these regulations.

Horse industry representatives were 
critical of the proposed definitions of 
“Lubricant” which restricts the sub­
stances that are indicated as lubri­
cants, i.e., “mineral oil, glycerine or 
petrolatum, or mixtures exclusively 
thereof.” These industry representa­
tives desired that the definition of the 
term • “lubricant” be expanded to in­
clude other lubricating substances as 
well as therapeutic agents or cosmetic 
grooming aids. It is recognized howev­
er, that dyes and other grooming aids 
would aid in camouflaging signs of 
scarring or even soring. These sub­
stances, as well as lubricants, can act 
as vehicles for soring agents. The De­
partment is thus limiting the permit­
ted kinds of lubricating agents to 
those which are clear and transparent; 
are relatively inexpensive, and readily 
available; and are controlled by man­
agement. Such limitations provide a 
fair and equitable method for the use 
of lubricants by all entries in a horse 
show or exhibition and horse sale or 
auction. To allow additional sub­
stances to be used for lubricating pur­
poses would create problems of control 
and would consequently enhance the 
opportunity for unscrupulous persons 
to utilize soring chemicals. However, 
the Department has provided in the 
proposed regulations that other 
chemicals or substances may be ap­
plied, injected, or otherwise used in 
the therapeutic treatment of a horse 
by or under the supervisions of a 
person licensed to practice veterinary 
medicine in the State in which such 
treatment is administered.

With respect to the definition of 
“sore” when used to describe a horse, 
there were several comments objecting 
'to the term “can reasonably be expect­
ed to suffer, physical pain or distress, 
inflamation, or lameness when walk-
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ing, trotting, or otherwise moving” as 
being vague. Further, one comment 
désired to delete the word “trotting” 
from the definition of “sore.” The De­
partment has adopted the language 
used in the Horse Protection Act 
Amendments of 1976 to define “sore” 
when used to describe a horse and is of 
the opinion that, within the context of 
its usage in the regulations, the term 
is sufficiently clear so as to be under­
standable and enforceable.

D e s ig n a t e d  Q u a l if e d  P e r s o n s

Section 4 of the Horse Protection 
Act as amended (15 U.S.C. 1823) states 
that the Secretary shall prescribe by 
regulation requirements for the ap­
pointment by the management of any 
horse ̂ how, horse exhibition, or horse 
sale or auction of persons qualified to 
detect and diagnose a horse which is 
sore or to otherwise inspect horses for 
the purposes of enforcing the Act. The 
intent of Congress and the purpose of 
this provision is to encourage horse in­
dustry self-regulatory activity and to 
allow the management of any horse 
show, horse exhibition, horse sale, or 
horse auction to have the benefit of 
certain limits upon its liability under 
the Act if it employs any such quali­
fied persons, hereinafter referred to as 
designated qualified persons or DQP’s, 
to detect and diagnose soring and to 
otherwise inspect horses for the pur­
pose of enforcing the Act.

Many of the comments received ob­
jected to the DQP’s being appointed 
by the management of horse shows, 
horse exhibitions, horse sales, and 
horse auctions, and stated that such 
DQP’s should be appointed by the li­
censing organization or association. 
This appears to be a reasonable and 
sensible suggestion. However, Section 
4(c) of the Act states that, “The Secre­
tary shall prescribe by regulation re­
quirements for the appointment by the 
management * * The Department 
must therefore abide by the wording 
of the Act. Such wording does not pre­
vent any licensing organization or as­
sociation from establishing a policy of 
appointing DQP’s when the services of 
such DQP’s are requested by the man­
agement of any horse show, horse ex­
hibition, horse sale, or horse auction. 
The Department anticipates that 
horse industry organizations or associ­
ations with a certified DQP program 
may initiate such a policy under these 
regulations.

One comment indicated that the 
status of Doctors of Veterinary Medi­
cine who wish to become licensed 
DQP’s was not clear in the proposed 
regulations, especially in the area of li­
censing and accountability. Clarifica­
tion has been made in this regard. 
Doctors of Veterinary Medicine who 
meet the qualifying criteria will be 
exempted from the formal training
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requirements indicated in § 11.7(b), but 
will still be licensed through, and re­
sponsible to, a licensing horse industry 
organization or association.

Several other comments indicated 
that the proposed DQP requirements 
were not adequate to assure that an 
applicant for a DQP appointment was 
sufficiently experienced in horses and 
horsemanship. It should be pointed 
out that the proposed regulations, as 
well as this final rulemaking, contain a 
provision which requires that an asso­
ciation’s or organization’s formal re­
quest for DQP program certification, 
which must be submitted to the De­
partment, must contain, among other 
things, the criteria to be used to select 
DQP candidates. This leaves to the 
Department the final decision regard­
ing the adequacy of such criteria and 
should constitute an adequate safe­
guard regarding athe ability of appli­
cants for DQP programs.

Concern about the proposed training 
period for DQP’s was expressed in 
such comments as, “the training was 
too long”; “the training was too 
short”; “the training requirements 
were vague and should be more specif­
ic”; “too much leeway is allowed for 
the individual qualifying programs”; 
“training should be limited to one 
day”; and “training time should be 
doubled.” The Department is of the 
opinion that all of these comments 
have some merit. However, establish­
ing a uniform program with minimum 
requirements and sufficient flexibility, 
so as to not be overly restrictive, re­
mains the basic problem. The Depart­
ment has, therefore, left the proposed 
training requirements essentially 
intact, but has added two additional 
requirements. These are 1 hour of 
classroom instruction on recordkeep­
ing and reporting requirements and 
procedures, and the requirement that 
a DQP applicant must satisfactorily 
work two horse shows, exhibitions, 
sales or auctions, as an apprentice, 
before being licensed as a DQP. A 
change has also been made in the con­
tinuing education requirement for 
DQP’s (§ 11.7(b)(5)) to require that 
such program shall consist of not less 
than 4 hours of instruction per year.

Three comments suggested that the 
DQP program should be operated by 
the Department and the applicants 
should by trained and licensed directly 
by the Department. The Department 
has neither the personnel nor the 
funds to carry out such an extensive 
undertaking and feels that the DQP 
program should remain in the realm 
of industry self-regulation.

Another comment suggested that li­
censed DQP’s should not be limited to 
working for one association or organi­
zation, but should be able to be ap­
proved by any authorizing organiza­
tion they desire. Nothing in the pro-

1560
posed or final regulations prevents 
this type of operation or cooperation 
by licensing organizations or associ­
ations. The Department is of the opin­
ion that this is logical and desirable, 
but will leave the responsibility for 
such operation and cooperation to the 
licensing organizations and associ­
ations.

Four of the comments were opposed 
to the entire concept of DQP’s and 
stated that the program was unworka­
ble, unnecessary, expensive, and 
should be dropped. Section 4 of the 
Act directs the Secretary to establish 
regulations and requirements for the 
appointment of persons qualified to 
inspect horses for soring. Without a 
program to assure that such persons 
are in fact qualified to perform this 
function, the intent and purpose of 
the Act would not be satisfied. Addi­
tionally, the Department believes that 
the establishment and proper oper­
ation of a DQP program will be a valu­
able tool to the horse industry in its 
self-regulating efforts to stop soring.

Two comments received were con­
cerned with the performance and con­
duct of DQP’s and the methods of re­
moving DQP’s who do not properly 
carry out their duties and functions. 
The Department feels that methods of 
monitoring supervision, and disciplin­
ary procedures are primarily the re­
sponsibility of the licensing organiza­
tions or associations and should be 
properly established and maintained 
by them. Should the licensing organi­
zation or association fail to establish 
or properly carry out such monitoring, 
supervision, or disciplinary procedures, 
the Department may revoke certifica­
tion of the DQP program of that orga­
nization or association. Such revoca­
tion will also result in the expiration 
of the DQP license issued under the 
program unless they are transferred to 
another program which is certified, 
Furthermore, the Act makes provision 
for disqualification by the Secretary, 
after notice and opportunity for a 
hearing, of persons to make detection, 
diagnosis, or inspection for compliance 
with the Act. The Act also provides 
that any person who is so disqualified 
shall be prohibited, by regulation, 
from being appointed to make such de­
tection, diagnosis, or inspection.

Six comments received from the 
Walking Horse industry objected to 
the wording used in § 11.7(d)(vii) 
which required, “A detailed descrip­
tion of all the DQP’s findings and the 
nature or other reason for disqualify­
ing or excusing or recommending the 
horse be excused or disqualified, in­
cluding said DQP’s opinion as to what 
caused the condition upon which the 
decision to disqualify or excuse or rec­
ommend disqualifying or excusing said 
horse was based.” The comments indi­
cated that most DQP’s would be “lay
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persons” and not veterinarians and, 
therefore, could not give valid opin­
ions as to what caused the condition 
which resulted in disqualification of 
the horse. Further concern was that 
such wording would make the DQP an 
agent of the Department and result in 
the DQP’s being used to testify 
against members of the organization 
or association which he represents. 
The Act authorizes the Secretary to 
subpoena the attendance and testimo­
ny of witnesses regarding violations of 
the Act or regulations. Therefore, at 
proceedings regarding violations of the 
Act or regulations, such DQP’s could 
be required to testify with regard to 
their inspections. For the sake of clar­
ity, the wording of § 11.7(d)(l)(vii) is 
changed to read “A detailed descrip­
tion of all of the DQP’s findings and 
the nature of the alleged violation, or 
other reason for disqualifying or ex­
cusing the horse, including said DQP’s 
statement regarding the evidence or 
facts upon which the decision to dis­
qualify or excuse said horse was 
based.”

Three of the comments received in­
dicated that the recordkeeping and re­
porting requirements of proposed 
§ 11.7(d)(l)(ix) required a dual report­
ing procedure, whereby the DQP must 
submit identical information to the 
Department and to the licensing orga­
nization or- association, which then 
must submit the same information to 
the Department on a monthly basis. 
The Department agrees that such a 
dual reporting system appears to be 
unnecessary and burdensome at this 
time. Therefore, § 11.7(d)(l)(ix) is 
changed to require the DQP to report 
the required information to the licens­
ing organization or association only, 
which will then transmit this informa­
tion to the Department on a monthly 
basis.

One comment received stated that 
the Department should not allow the 
licensing as a DQP, of anyone that has 
been convicted of any violation of the 
Act, or assessed any civil penalty, since 
the Horse Protection Act was original­
ly passed in 1970. The Department can 
understand and sympathize with such 
feelings. However, the Department, 
also believes that people do not 
remain static, but change due to their 
experiences and changing circum­
stances. To deny these people the op­
portunity to become a licensed DQP 
because of a past mistake, would not 
only be unwarranted, but would be 
vindictive. It would also deprive the in­
dustry of the services of some very val­
uable people. For this reason, the De­
partment will not penalize those per­
sons found in violation of the Act of 
1970. However, persons found in viola­
tion of the Act, as amended in 1976, 
should, in the Department’s opinion, 
be treated differently. This is reflected

RULES AND REGULATIONS

in § 11.7(c)(4) of these regulations 
wherein such persons shall not be al­
lowed to be licensed as DQP’s for a 
period of at least 2 years following the 
first violation, and for a period of at 
least 5 years following the second vio­
lation, or any subsequent violation.

One comment received suggested 
that DQP’s should be prohibited from 
inspecting any shows or sales which 
involve any animals owned or exhibit­
ed by their family or employers, or 
any horse that they have trained. The 
Department concurs in part with this 
suggestion in regard to family mem­
bers and employers, but feels that to 
include horses that may have been 
trained by such DQP’s would not only 
be unduly restrictive, but would be im­
possible to enforce. Therefore, the De­
partment has added to § 11.7(d)(7) a 
statement that DQP’s may not inspect 
any horse show, exhibition, sale or 
auction in which a horse owned by a 
member of his family or his employer 
are in competition, or are being sold.

The majority of the comments ob­
jected to requiring the use of DQP’s at 
all types of shows or sales and for all 
breeds of horses, and indicated that 
DQP’s should be used only for those 
shows or sales which include Tennes­
see Walking Horses, the breed which 
is customarily sored. The Horse Pro­
tection Act applies to all breeds of 
horses and to all types of horse shows, 
exhibitions, sales and auctions, and 
the Department has the authority to 
inspect any horse at any horse show, 
exhibition, sale or auction. The De­
partment has inspected many breeds 
of horses and many types of shows 
and sales in the past, and will continue 
to inspect many types of shows and 
sales, and many breeds of horses in 
the future. However, the comments re­
garding restricting the use of DQP’s to 
those sales and shows involving Ten­
nessee Walking Horses are basically 
valid. Historically, the Department 
has found the practices of soring to 
alter a horse’s gait to be limited to 
Tennessee Walking Horses and to a 
much lesser extent, racking horses. 
However, the proposed regulations did 
not place any restrictions as to the 
type of horse show or exhibition and 
horse sale or auction, or the kinds of 
horses to be inspected by licensed 
DQP’s. Therefore, the Department 
feels that the inclusion of such restric-' 
tions in the final rulemaking without 
having first given all interested per­
sons an opportunity to comment 
would not satisfy the intent or the 
provisions of the Administrative Pro­
cedures Act. This is because the inclu­
sion of such restrictions would be of 
such significance to the kinds and 
numbers of persons affected and regu­
lated as to be cause for publication as 
a proposal in order to elicit responses 
and comments from the public before
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promulgating final rulemaking. The 
Department will therefore take the 
comments under consideration with 
the possibility of incorporating them 
into the regulations at a later date.

Accordingly, Part 11 of Subchapter 
A, Chapter I, Title 9 of the Code of 
Federal Regulations, is amended in 
the following respects:

1. The Table of Contents cited in 
Part 11—Horse Protection Regulations 
is amended to read as follows:
PART 11— HORSE PROTECTION REGULATIONS

Sec.
11.1 Definitions.
11.2 Prohibitions concerning exhibitors.
11.3 Scar rule. .
11.4 Inspection and detention of horses.
11.5 Access to premises and records.
11.6 Inspection space and facility require­

ments.
11.7 Certification and licensing of desig­

nated qualified persons (DQP’s).
11.20 Responsibilities and liabilities of 

managment.
11.21 Records required, and disposition 

thereof.
11.22 Inspection of records.
11.24 Reporting by management.
11.40 Prohibitions and requirements con­

cerning persons involved in transporta­
tion of certain horses.

11.41 Reporting required of horse industry 
organizations and associations.

2. § 11.1 (9 CFR 11.1) is amended to 
read as follows:
§ 11.1 Definitions.

For the purpose of this part, unless 
the context otherwise requires, the 
following terms shall have the mean­
ings assigned to them in this section. 
The singular form shall also impart 
the plural and the masculine form 
shall also impart the feminine. Words 
of art undefined in the following para­
graphs shall have the meaning attrib­
uted to them by trade usage or general 
usage as reflected by definition in a 
standard dictionary, such as “Web­
ster’s.”

(a) “Act” means the Horse Protec­
tion Act of 1970 (Public Law 91-540) as 
amended by the Horse Protection Act 
Amendments of 1976 (Public Law 94- 
360), 15 U.S.C. 1821 et seg., and any 
legislation amendatory thereof.

(b) “Department” means the United 
States Department of Agriculture.

(c) “Secretary” means the Secretary 
of Agriculture or anyone who has 
heretofore or may hereafter be dele­
gated authority to act in his stead.

(d) “Administrator” means the Ad­
ministrator of the Animal and Plant 
Health Inspection Service or any 
other official of the Department to 
whom authority has heretofore been 
delegated or to whom authority may 
hereafter be delegated to act in his 
stead.

(e) “Deputy Administrator” means 
the Deputy Administrator for Veteri­
nary Services or any other official of

FEDERAL REGISTER, V O L  44, NO. 4—FRIDAY, JANUARY 5, 1979



1562
Veterinary Services to whom authori­
ty has heretofore been delegated or to 
whom authority may hereafter be del­
egated, to act in his stead.

(f) “Veterinary Services” means the 
office of the Animal and Plant Health 
Inspection Service to which responsi­
bility is assigned for the administra­
tion of the Act.

(g) “Veterinarian in Charge” means 
the Veterinary Services veterinarian 
who is assigned by the Deputy Admin­
istrator to supervise and perform offi­
cial duties of Veterinary Services 
under the Act in a specified State or 
States.1

(h) “Veterinary Services Show Vet­
erinarian” means the Veterinary Serv­
ices Doctor of Veterinary Medicine, re­
sponsible for the immediate supervi­
sion and conduct of the Department’s 
activities under the Act at any horse 
show, horse exhibition, horse sale or 
horse auction.

(i) “Veterinary Services representa­
tive” means any employee of Veteri­
nary Services, or any officer or em­
ployee of any State agency who is au­
thorized by the Deputy Administrator 
to perform inspections or any other 
functions authorized by the Act, in­
cluding the inspection of the records 
of any horse show, horse exhibition, 
horse sale or horse auction.

(j) “State” means any of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American 
Samoa, or the Trust Territory of the 
Pacific Islands.

(k) “Person” means any individual, 
corporation, company, association, 
firm, partnership,, society, organiza­
tion, joint stock company, or other 
legal entity.

(l) “Horse” means any member of 
the species Equus caballus.

(m) “‘Horse Show” means a public 
display of any horses, in competition, 
except events where speed is the prime 
factor, rodeo events, parades, or trail 
rides.

(n) “Horse Exhibition” means a 
public display of any horses, singly or 
in groups, but not in competition, 
except events where speed is the prime 
factor, rodeo events, parades, or trail 
rides.

(o) “Horse Sale or Horse Auction” 
means any event, public or private, at 
which horses are sold or auctioned, re­
gardless of whether or not said horses 
are exhibited prior to or during the 
sale or auction.

(p) “Action Device” means any boot, 
collar, chain, roller, or other device 
which encircles or is placed upon the

‘Information as to the name and address 
of the Veterinarian in Charge for the State 
or States concerned can be obtained by writ­
ing to the Deputy Administrator, Veteri­
nary Services, Animal and Plant Health In­
spection Service, U.S. Department of Agri­
culture, âyattsville, MD 20782.
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lower extremity of the leg of a horse 
in such a manner that it can either 
rotate around the leg, or slide up and 
down the leg so as to cause friction, or 
which can strike the hoof, coronet 
band or fetlock joint.

(q) “Inspection” means the examina­
tion of any horse and any records per­
taining to any horse by use of what­
ever means are deemed appropriate 
and necessary for the purpose of de­
termining compliance with the Act 
and regulations. Such inspection may 
include, but is not limited to, visual ex­
amination of a horse and records, 
actual physical examination of a horse 
including touching, rubbing, palpating 
and observation of vital signs, and the 
use of any diagnostic device or instru­
ment, and may require the removal of 
any shoe, pad, action device, or any 
other equipment, substance or para­
phernalia from the horse when 
deemed necessary by the person con­
ducting such inspection.

(r) “Sponsoring Organization” 
means any person under whose imme­
diate auspices and responsibility a 
horse show, horse exhibition, horse 
sale, or horse auction is conducted.

(s) “Show Manager” means the 
person who has been delegated pri­
mary authority by a sponsoring orga­
nization for managing a horse show, 
horse exhibition, horse sale or horse 
auction.

(t) “Management” means any person 
or persons who organize, exercise con­
trol over, or administer or are respon­
sible for organizing, directing, or ad­
ministering any horse show, horse ex­
hibition, horse sale or horse auction 
and specifically includes, but is not 
limited to, the sponsoring organization 
and show manager.

(u) “Exhibitor” means (1) any 
person who enters any horse, any 
person who allows his horse to be en­
tered, or any person who directs or 
allows any horse in his custody or 
under his direction, control or supervi­
sion to be entered in any horse show 
or horse exhibition; (2) any person 
who shows or exhibits any horse, any 
person who allows his horse to be 
shown or exhibited, or any person who 
directs or allows any horse in his cus­
tody or under his direction, control, or 
supervision to be shown or exhibited 
in any horse show or horse exhibition; 
(3) any person who enters or presents 
any horse for sale or auction, any 
person who allows his horse to be en­
tered or presented for sale or auction, 
or any person who allows any horse in 
his custody or under his direction, con­
trol, or supervision to be entered or 
presented for sale or auction in any 
horse sale or horse auction; or (4) any 
person who sells or auctions any 
horse, any person who allows his horse 
to be sold or auctioned, or any person 
who directs or allows any horse in his

custody or under his direction, control, 
or supervision to be sold or auctioned.

(v) “Designated Qualified Person” or 
“DQP” means a person meeting the 
requirements specified in § 11.7 of this 
part who has been licensed as a DQP 
by a horse industry organization or as­
sociation having a DQP program certi­
fied by the Department and who may 
be appointed and delegated authority 
by the management of any horse 
show, horse exhibition, horse sale or 
horse auction under Section 4 of the 
Act to detect or diagnose horses which 
are sore or to otherwise inspect horses 
and any records pertaining to such 
horses for the purposes of enforcing 
the Act.

(w) “Horse Industry Organization or 
Association” means an organized 
group of people, having a formal struc­
ture, who are engaged in the promo­
tion of horses through the showing, 
exhibiting, sale, auction, registry, or 
any activity which contributes to the 
advancement of the horse.

(x) “Lubricant” means mineral oil, 
glycerine or petrolatum, or mixtures 
exclusively thereof, that is applied to 
the limbs of a horse solely for protec­
tive and lubricating purposes while 
the horse is being shown or exhibited 
at a horse show, horse exhibition, 
horse sale or horse auction.

(y) “Sore” when used to describe a 
horse means:

(1) an irritating or blistering agent 
has been applied, internally or exter­
nally by a person to any limb of a 
horse,

(2) any bum, cut, or laceration has 
been inflicted by a person on any limb 
of a horse,

(3) any tack, nail, screw, or chemical 
agent has been injected by a person 
into or used by a person on any limb 
of a horse, or

(4) any other substance or device has 
been used by a person on any limb of a 
horse or a person has engaged in a 
practice involving a horse, and, as a 
result of such application, infliction,* 
injection, use, or practice, such horse 
suffers, or can reasonably be expected 
to suffer, physical pain or distress, in­
flammation, or lameness when walk­
ing, trotting, or otherwise moving, 
except that such term does not include 
such an application, infliction, injec­
tion, use, or practice in connection 
with the therapeutic treatment of a 
horse by or under the supervision of a 
person licensed to practice veterinary 
medicine in the State in which such 
treatment was given.

3. The heading for § 11.2 will remain 
unchanged.

4. A new heading for § 11.3 (9 CFR 
11.3) is added to read as follows:
§ 11.3 Scar rule.

5. The heading of § 11.4 (9 CFR 11.4̂  
is amended to read as follows:
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§ 11.4 Inspection and detention of horses.
6. The heading of § 11.5 (9 CFR 11.5) 

is amended to read as follows:
§ 11.5 Access to premises and records.

7. A new heading for § 11.6 (9 CFR 
11.6) is added to read as follows:
§ 11.6 Inspection space and facility re­

quirements.
8. A new § 11.7 (9 CFR 11.7) is added 

to read as follows:
§ 11.7 Certification and licensing o f desig­

nated qualified persons (DQP’s).
(a) Basic qualifications of DQP ap­

plicants. DQP’s holding a valid, cur­
rent DQP license issued in accordance 
with this Part may be appointed by 
the management of any horse show, 
horse exhibition, horse sale, or horse 
auction, as qualified persons in accord­
ance with section 4(c) of the Act, to in­
spect horses to detect or diagnose 
soring and to otherwise inspect horses, 
or any records pertaining to any horse 
for the purpose of enforcing the Act. 
Individuals who may be licensed as 
DQP’s under this part shall be:

(1) Doctors of Veterinary Medicine 
who are accredited in any State by the 
United States Department of Agricul­
ture under Part 161 of Chapter I, Title 
9 of the Code of Federal Regulations, 
and who are:

(1) members of the American Associ­
ation of Equine Practitioners, or

(ii) large animal practitioners with 
substantial equine experience, or

(iii) knowledgeable in the area of 
equine lameness as related to soring 
and soring practices (such as Doctors 
of Veterinary Medicine with a small 
animal practice who own, train, judge, 
or show horses, or Doctors of Veteri­
nary Medicine who teach equine relat­
ed subjects in an accredited college or 
school of veterinary medicine). Accred­
ited Doctors of Veterinary Medicine 
who meet these criteria may be li­
censed as DQP’s by a horse industry 
organization or association whose 
DQP program has been certified by 
the Department under this part with­
out undergoing the formal training re­
quirements set forth in this section.

(2) Farriers, horse trainers, and 
other knowledgeable horsemen whose 
past experience and training would 
qualify them for positions as horse in­
dustry organization or association 
stewards or judges (or their equiva­
lent) and who have been formally 
trained and licensed as DQP’s by a 
horse industry organization or associ­
ation whose DQP program has been 
certified by the Department in accord­
ance with this section.

(b) Certification requirements for 
&QP programs. The Department will 
not license DQP’s on an individual 
basis. licensing of DQP’s will be ac­
complished only through DQP pro-
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grams certified by the Department 
and initiated and maintained by horse 
industry organizations or associations. 
Any horse industry organization or as­
sociation desiring Department certifi­
cation to train and license DQP’s 
under the Act shall submit to the 
Deputy Administrator2 a formal re­
quest in writing for certification of its 
DQP program and a detailed outline 
of such program for Department ap­
proval. Such outline shall include the 
organizational structure of such orga­
nization or association and the names 
of the officers or persons charged with 
the management of the organization 
or association. The outline shall also 
contain at least the following:

(1) The criteria to be used in select­
ing DQP candidates and the minimum 
qualifications and knowledge regard­
ing horses each candidate must have 
in order to be admitted to the pro­
gram.

(2) A copy of the formal training 
program, classroom and practical, re­
quired to be cômpleted by each DQP 
candidate before being licensed by 
such horse industry organization or as­
sociation, including the m inimum 
number of hours, classroom and prac­
tical, and the subject matter of the 
training program. Such training pro­
gram must meet the following mini­
mum standards in order to be certified 
by the Department under the Act.

(i) Two hours of classroom instruc­
tion on the anatomy and physiology of 
the limbs of a horse. The instructor 
teaching the course must be specified, 
and a resume of said instructor’s back­
ground, experience, and qualifications 
to teach such course shall be provided 
to the Deputy Administrator.2

(ii) Two hours of classroom instruc­
tion on the Horse Protection Act and 
regulations and their interpretation. 
Instructors for this course must be 
furnished or recommended by the De­
partment. Requests for instructors to 
be furnished or recommended must be 
made to the Deputy Administrator2 in 
writing at least 30 days prior to such 
course. v

(iii) Four hours of classroom instruc­
tion on the history of soring, the phys­
ical examination procedures necessary 
to detect soring, the detection and di­
agnosis of soring, and related subjects. 
The instructor teaching the course 
must be specified and a summary of 
said instructor’s background, experi­
ence, and qualifications to teach such 
course must be provided to the Deputy 
Administrator.2

(iv) Four hours of practical instruc­
tion in clinics and seminars utilizing 
live horses with actual application of

2 Deputy Administrator, Veterinary Serv­
ices, Animal and Plant Health Inspection 
Service, United States Department of Agri­
culture, 6505 Belcrest Road, Room 703, Hy- 
attsville, MD 20782.
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the knowledge gained in the classroom 
subjects covered in (i), (ii), and (iii). 
Methods and procedures required to 
perform a thorough and uniform ex­
amination of a horse shall be included. 
The names of the instructors and a 
resume of their background, academic 
and practical experience, and qualifi­
cations to present such instruction 
shall be provided to the Deputy Ad­
ministrator.2 Notification of the actual 
date, time, duration, subject matter, 
and geographic location of such clinics 
or seminars must be sent to the 
Deputy Administrator2 at least 10 
days prior to each such clinic or semi­
nar.

(v) One hour of classroom instruc­
tion regarding the DQP standards of 
conduct promulgated by the licensing 
organization or association pursuant 
to paragraph (d)(7) of this section.

(vi) One hour of classroom instruc­
tion on recordkeeping and reporting 
requirements and procedures.

(3) A sample of a written examina­
tion which must be passed by DQP 
candidates for successful completion 
of the program along with sample an­
swers and the scoring thereof, and 
proposed passing and failing stand­
ards.

(4) The criteria to be used to deter­
mine the qualifications and perform­
ance abilities of DQP candidates se­
lected for the training program and 
the criteria used to indicate successful 
completion of the training program, in 
addition to the written examination 
required in paragraph (b)(3) of this 
section.

(5) The criteria and schedule for a 
continuing education program and the 
criteria and methods of monitoring 
and appraising performance for con­
tinued licensing of DQP’s by such or­
ganization or association. A continuing 
education program for DQP’s shall 
consist of not less than 4 hours of in­
struction per year.

(6) The methods to be used to insure 
uniform interpretation and enforce­
ment of the Horse Protection Act and 
regulations by DQP’s and uniform 
procedures for inspecting horses for 
compliance with the Act and regula­
tions; and,

(7) Standards of conduct for DQP's 
promulgated by the organization or as­
sociation in accordance with para­
graph (d)(7) of this section.

(8) A formal request for Department 
certification of the DQP program.

The horse industry organizations or 
associations that have formally re­
quested Department certification of 
their DQP training, enforcement, and 
maintenance program will receive a

2 Deputy Administrator, Veterinary Serv­
ices, Animal and Plant Health Inspection 
Service, United States Department of Agri­
culture, 6505 Belcrest Road, Room 703, Hy- 
attsville, MD 20782. *

FEDERAL REGISTER, VOL. 44, NO. 4— FRIDAY, JANUARY 5, 1979



1564
formal notice of certification from the 
Department, or the reasons, in writ­
ing, why certification of such program 
cannot be approved. A current list of 
certified DQP programs and licensed 
DQP’s will be published in the F e d e r ­
a l  R e g is t e r  at least once each year, 
and as may be further required for the 
purpose of deleting programs and 
names of DQP’s that are no longer 
certified or licensed, and of adding the 
names of programs and DQP’s that 
have been certified or licensed subse­
quent to the publication of the previ­
ous list.

(c) Licensing of DQP’s. Each horse 
industry organization or association 
receiving Department certification for 
the training and licensing of DQP’s 
under the Act shall:

(1) Issue each DQP licensed by such 
horse industry organization or associ­
ation a numbered identification card 
bearing the name and personal signa­
ture of the DQP, a picture of the 
DQP, and the name and address, in­
cluding the street address or post 
office box and zip code, of the licens­
ing organization or association;

(2) Submit a list to the Deputy Ad­
ministrator 2 of names and addresses 
including street address or post office 
box and zip code, of all DQP’s that 
have successfully completed the certi­
fied DQP program and have been li­
censed under the Act and regulations 
by such horse industry organization or 
association;

(3) Notify the Department of any 
additions or deletions of names of li­
censed DQP’s from the licensed DQP 
list submitted to the Department or of 
any change in the address of any li­
censed DQP or any warnings and li­
cense revocations issued to any DQP 
licensed by such horse industry orga­
nization or association within 10 days 
of such change;

(4) Not license any person as a DQP 
if such person has been convicted of 
any violation of the Act or regulations 
occurring after July 13, 1976, or paid 
any fine or civil penalty in settlement 
of any proceeding regarding a viola­
tion of the Act or regulations occur­
ring after July 13, 1976, for a period of 
at least 2 years following the first such 
violation, and for a period of at least 5 
years following the second such viola­
tion and any subsequent violation;

(5) Not license any person as a DQP 
until such person has attended and 
worked two recognized or affiliated 
horse shows, horse exhibitions, horse 
sales, or horse auctions as an appren­
tice DQP and has demonstrated the 
ability, qualifications, knowledge and 
integrity required to satisfactorily ex-

* Deputy Administrator, Veterinary Serv­
ices, Animal and Plant Health Inspection 
Service, United States Department of Agri­
culture, 6505 Belcrest Road, Room 703, 
Hyatttsville, MD 20782,
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ecute the duties and responsibilities of 
a DQP;

(6) Not license any person as a DQP 
if such person has been disqualified by 
the Secretary from making detection, 
diagnosis, or inspection for the pur­
pose of enforcing the Act, or if such 
person’s DQP license is canceled by 
another horse industry organization or 
association.

(d) Requirements to be met by DQP’s 
and Licensing Organizations or Asso­
ciations. (1) Any licensed DQP ap­
pointed by the management of any 
horse show, horse exhibition, horse 
sale, or horse auction to inspect horses 
for the purpose of detecting and deter­
mining or diagnosing horses which are 
sore and to otherwise inspect horses 
for the purpose of enforcing the Act 
and regulations, shall keep and main­
tain the following information and 
records concerning any horse which 
said DQP recommends be disqualified 
or excused for any reason at such 
horse show, horse exhibition, horse 
sale, or horse auction, in a uniform 
format required by the horse industry 
organization or association that has li­
censed said DQP:

(i) The name and address, including 
street address or post office box and 
zip code, of the show and the show 
manager.

(ii) The name and address, including 
street address or post office box and 
zip code, of the horse owner.

(iii) The name and address, includ­
ing street address or post office box 
and zip code, of the horse trainer.

(iv) The name and address, including 
street address or post office box and 
zip code, of the horse exhibitor.

(v) The exhibitors number and class 
number, or the sale or auction tag 
number of said horse.

(vi) The date and time of the inspec­
tion.

(vii) A detailed description of all of 
the DQP’s findings and the nature, of 
the alleged violation, or other reason 
for disqualifying or excusing the 
horse, including said DQP’s statement 
regarding the evidence or facts upon 
which the decision to disqualify or 
excuse said horse was based.

(viii) The name, age, sex, color, and 
markings of the horse; and

(ix) The name or names of the show 
manager or other management repre­
sentative notified by the DQP that 
such horse was or should be excused 
or disqualified and whether or not 
such manager or management repre­
sentative excused or disqualified such 
horse.

Copies of the above records shall be 
submitted by the involved DQP to the 
horse industry organization or associ­
ation that has licensed said DQP 
within 72 hours after the horse show, 
horse exhibition, horse sale, or horse 
auction is over.

(2) The DQP shall inform the custo­
dian of each horse allegedly found in 
violation of the Act or its regulations, 
or disqualified or excused for any 
other reason, of such action and the 
specific reasons for such action.

(3) Each horse industry organization 
or association having a Department 
certified DQP program shall submit a 
report to the Department containing 
the following information, from rec­
ords required in paragraph (d)(1) of 
this section and other available 
sources, to the Department on a 
monthly basis:

(i) The identity of all horse shows, 
horse exhibitions, horse sales, or horse 
auctions that have retained the serv­
ices of DQP’s licensed by said organi­
zation or association during the month 
covered by the report. Information; 
concerning the identity of such horse 
shows, horse exhibitions, horse sales, 
or horse auctions shall include:

(A) The name and location of the 
show, exhibition, sale, or auction.

(B) The name and address of the 
manager.

(C) The date or dates of the show, 
exhibition, sale, or auction.

(ii) The identity of all horses at each 
horse show, horse exhibition, horse 
sale, or horse auction that the licensed 
DQP recommended be disqualified or 
excused for any reason. The informa­
tion concerning the identity of such 
horses shall include:

(A) The registered name of each 
horse.

(B) The name and address of the 
owner, trainer, exhibitor, or other 
person having custody of or responsi­
bility for the care of each such horse 
disqualified or excused by the DQP.

(4) Each horse industry organization 
or association having a Department 
certified DQP program shall provide, 
by certified mail if personal service is 
not possible, to the trainer and owner 
of each horse allegedly found in viola­
tion of the Act or its regulations or 
otherwise disqualified or excused for 
any reason by one of said organization 
or association DQP’s at any horse 
show, horse exhibition, horse sale, or 
horse auction, the following informa­
tion;

(i) The name and date of the show, 
exhibition, sale, or auction.

(ii) The name of the horse and the 
reason why said horse was excused, 
disqualified, or alleged to be in viola­
tion of the Act or its regulations.

(5) Each horse industry organization 
or association having a Department 
certified DQP program shall provide 
each of its licensed DQP’s with a cur­
rent list of all persons that have been 
disqualified by order of the Secretary 
from showing or exhibiting any horse, 
or judging or managing any horse 
show, horse exhibition, horse sale, or 
horse auction. The Department will
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make such list available, on a current 
basis, to organizations and associations 
maintaining a certified DQP program.

(6) Each horse industry organization 
or association having a Department 
certified DQP program shall develop 
and provide a continuing education 
program for licensed DQP’s which 
provides not less than 4 hours of in­
struction per year to each licensed 
DQP.

(7) Each horse industry organization 
or association having a Department 
certified DQP program shall promul­
gate standards of conduct for its 
DQP’s, and shall provide administra­
tive procedures within the organiza­
tion or association for initiating, main­
taining, and enforcing such standards. 
The procedures shall include the 
causes for and methods to be utilized 
for canceling the license of any DQP 
who fails to properly and adequately 
carry out his duties. Minimum stand­
ards of conduct for DQP’s shall in­
clude the following;

(i) A DQP shall not exhibit any 
horse at any horse show or horse exhi­
bition, or sell, auction, or pruchase 
any horse sold at a horse sale or horse 
auction at which he or she has been 
appointed to inspect horses;

(ii) A DQP shall not inspect horses 
at any horse show, horse exhibition, 
horse sale or horse auction in which a 
horse or horses owned by a member of 
the DQP’s immediate family or the 
DQP’s employer are competing or are 
being offered for sale;

(iii) A DQP shall follow the uniform 
inspection procedures of his certified 
organization or association when in­
specting horses; and

(iv) A DQP shall disqualify from 
competition or sale any horse found in 
his opinion, to be in violation of the 
Horse Protection Act or regulations.

(e) Prohibition of appointment of 
certain persons to perform duties 
under the Act The management of 
any horse show, horse exhibition, 
horse sale, or horse auction shall not 
appoint any person to detect and diag­
nose horses which are sore or to other­
wise inspect horses for the purpose of 
enforcing the Act, if that person:

(1) Does not hold a valid, current 
DQP license issued by a horse industry 
organization or association having a 
DQP program certified by the Depart­
ment.

(2) Has had his DQP license can­
celed by the licensing organization or 
association.

(3) is disqualified by the Secretary 
from performing diagnosis, detection, 
and inspection under the Act, after 
notice and opportunity for a hearing,3

’Hearing would be in accordance with the 
Uniform Rules of Practice for the Depart­
ment of Agriculture in Subpart H of Part 1, 
Subtitle A, Title 7, Code of Federal Regula­
tions (7 CFR 1.130 e t seq.)

RULES AND REGULATIONS

when the Secretary finds that such 
person is unfit to perform such diag­
nosis, detection, or inspection because 
he has failed to perform his duties in 
accordance with the Act or regula­
tions, or because he has been convict­
ed of a violation of any provision of 
the Act or regulations occurring after 
July 13, 1976, or has paid any fine or 
civil penalty in settlement of any pro­
ceeding regarding a violation of the 
Act or regulations occurring after July 
13,1976.

(f) Cancellation of DQP license. 
Each horse industry organization or 
association having a DQP program 
certified by the Department shall 
issue a written warning to any DQP 
whom it has licensed who violates the 
rules, regulations, by-laws, or stand­
ards of conduct promulgated by such 
horse industry organization or associ­
ation pursuant to this section, or who 
carries out his duties and responsibil­
ities in a less than satisfactory 
manner, and shall cancel the license of 
any DQP after a second violation. 
Upon cancellation of his DQP license, 
the DQP may, within 30 days thereaf­
ter, request a hearing before a review 
committee of not less than three per­
sons appointed by the licensing horse 
industry organization or association. If 
the review committee sustains the can­
cellation of the license, the DQP may 
appeal the decision of such committee 
to the Deputy Administrator within 30 
days from the date of such decision, 
and the Deputy Administrator shall 
make a final determination in the 
matter. If the Deputy Administrator 
finds, after providing the DQP whose 
license has been canceled with a notice 
and an opportunity for a hearing,3 
that there is sufficient cause for the 
committee’s determination regarding 
license cancellation, he shall issue a 
decision sustaining such determina­
tion. If he does not find that there was 
sufficient cause to cancel the license, 
the licensing organization or associ­
ation shall reinstate the license.

(2) Each horse industry organization 
or association having a Department 
certified DQP program shall cancel 
the license of any DQP licensed under 
its program who has been convicted of 
any violation of the'Act or regulations 
or of any DQP who has paid a fine or 
civil penalty in settlement of any al­
leged violation of the Act or regula­
tions if such alleged violation occurred 
after July 13, 1976.

(g) Revocation of DQP program cer­
tification of horse industry organiza­
tions or associations. Any horse indus­
try organization or association having 
a Department certified DQP program 
which fails to comply with the re­
quirements contained in this section 
may have such certification of its DQP 
program revoked unless, upon written 
notification from the Department of

1565
such failure to comply with the re­
quirements in this section, such orga­
nization or association takes immedi­
ate action to rectify such failure and 
takes appropriate steps to prevent a 
recurrence of such non-compliance 
within the time period specified in the 
Department notification, or otherwise 
adequately explains such failure to 
comply. Any horse industry organiza­
tion or association whose DQP pro­
gram certification has been revoked 
may appeal such revocation to the 
Deputy Administrator2 in writing 
within 30 days after the date of such 
revocation and, if requested, shall be 
afforded an opportunity for a hear­
ing.3 All DQP licenses issued by a 
horse industry organization or associ­
ation whose DQP program certifica­
tion has been revoked shall expire 30. 
days after the date of such revocation, 
or 15 days after the date the revoca­
tion becomes final after appeal, unless 
they are transferred to a horse indus­
try organization or association having 
a program currently certified by the 
Department.

9. The heading of § 11.20 (9 CFR 
11.20) is amended to read as follows:
§ 11.20 Responsibilities and liabilities of 

management.
10. The heading for § 11.21 will 

remain unchanged.
11. The heading for § 11.22 will 

remain unchanged.
12 § 11.23 (9 CFR 11.23) is deleted.
13. The heading of §11.24 (9 CFR 

11.24) is amended to read as follows:
§ 11.24 Reporting by management.

14. The heading of § 11.40 (9 CFR
11.40) is amended to read as follows:
§11.40 Prohibitions and requirements 

concerning persons involved in trans­
portation of certain horses.

15. The heading of § 11.41 (9 CFR
11.41) is amended to read as follows:
§ 11.41 ».Reporting required for horse in­

dustry organizations or associations.
(Secs. 4, 6, and 9: 84 Stat. 1404; 90 Stat. 916 
and 918; (15 U.S.C. 1823, 1825, and 1828); 29 
FR 16210, 36 FR 20707.)

It is to the benefit of the public and 
the regulated industries that these 
amendments to the regulations be 
made effective at the earliest practica­
ble date. The changes effected by 
these regulations will require that 
horse industry organizations and asso­
ciations initiate and complete certain 
programs for Department certification 
in time for the next horse show 
season. In view of the foregoing, it is 
hereby found and determined that 
good cause exists for making these 
regulations effective on the date of 
publication in the F e d e r a l  R e g is t e r , 
and that it would be contrary to the 
public interest to delay the effective
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date of these amendments for 30 days 
after their publication. (Section 
553(d), Administrative Procedures Act, 
5 U.S.C. 551-559.)

Done at Washington, D.C., this 27th 
day of December, 1978.

N ote .—This rule has been reviewed under 
the USD A criteria established to implement 
E.O. 12044, “Improving Government Regu­
lations”, and has been designated “signifi­
cant”. An approved Final Impact Analysis 
Statement has been prepared and is availa­
ble from the Animal Care Staff, Room 703, 
Federal Building, 6505 Belcrest Road, Hy- 
attsville, MD 20782, telephone Area Code 
(301) 436-8271.

M . T . G o ff ,
Acting Deputy Administrator, 

Veterinary Services.
[FR Doc. 79-287 Filed 1-4-79; 8:45 am]
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DEPARTMENT OF ENERGY

[10 CFR Part 790]

FEDERAL LOAN GUARANTEES FOR
GEOTHERMAL ENERGY UTILIZATION

Proposed Rulemaking: Public Hearing

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemak­
ing and public hearing.
SUMMARY: This proposed regulation 
revises 10 CFR 790 published on May 
26, 1976, to conform with provisions in 
Title V of the “Department of Energy 
Act of 1978-Civilian Applications,” 
Pub. L. 95-238 enacted February 25,
1978. Title V contains amendments to 
the “Geothermal Energy Research, 
Development, and Demonstration Act 
of 1974,” Pub. L. 93-410, which author­
ized the establishment of the Geother­
mal Loan Guaranty Program that had 
been implemented by the Energy Re­
search and Development Administra­
tion (ERDA). On October 1, 1977, the 
Department of Energy (DOE) pursu­
ant to the Department of Energy Or­
ganization Act, Pub. L. 95-91 assumed 
the functions and the authority of 
ERDA to execute the Geothermal 
Loan Guaranty Program. Therefore 
this proposed regulation implements 
the transfer to the Secretary of 
Energy of responsibilities and authori­
ties of ERDA’s Administrator pertain­
ing to the Geothermal Loan Guaranty 
Program. Additionally, this proposed 
regulation contains other revisions 
and amendments to the previously 
published regulations for the Geother­
mal Loan Guaranty Program that 
clarify DOE financial policy and 
remove certain ambiguities identified 
during the past two years of operating 
experience. Amendments and revisions 
to 10 CFR Part 790 are not effective at 
this time. DOE will accept and process 
guaranty applications for loans of less 
than $50,000,000 based on authority 
contained in Section 508(1) of Pub. L. 
95-238 but their approval may be de­
layed until publication of a modifica­
tion of the existing regulation which 
removes the limit specified in Pub. L. 
93-410 prior to its amendment by Pub. 
L. 95-238. Guaranty applications for 
loans in excess of $50,000,000 will not 
be accepted until DOE publishes final 
regulations implementing the Commu­
nity Impact Assistance provisions au­
thorized in Sec. 205 of Pub. L. 93-410 
as amended.

Written comments will be received 
and public hearings will be held with 
respect to this proposed rulemaking.
DATES: Written comments must be 
received on or before March 6, 1979; 
requests to speak, on or before Janu­
ary 29, 1979; hearing testimony, on or 
before February 8, 1979; public hear-
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ing dates, February 13 and February
21,1979.
ADDRESSES: Written comments and 
requests to speak to Department of 
Energy, Public Hearing Management, 
Room 2313, Box TX, 2000 M Street,
N.W., Washington, D.C. 20461. The 
hearings will be held on February 13, 
1979, at the U.S. Courthouse, Main 
Post Office Building, 7th and Mission 
Streets, Courtroom 15, San Francisco, 
CA, and on February 21, 1979 at the 
Department of Energy, 2626 West 
Mockingbird Lane, Dallas, TX.
FOR FURTHER INFORMATION 
CONTACT:

Lawrence Falick, Department of
Energy, Washington, DC 20461 (202)
633-8903.

SUPPLEMENTARY INFORMATION:
I. Background
II. Comment Procedures
III. Additional Information

I .  B a c k g r o u n d

On May 26, 1976, ERDA published 
in the F e d e r a l  R e g is t e r  (41 FR 21433) 
a final regulation containing policies, 
filing procedures and other instruc­
tions under which lenders may obtain 
a Federal guaranty on loans to quali­
fied borrowers related to the commer­
cial development of practicable means 
to produce, with environmentally ac­
ceptable processes, useful energy from 
geothermal resources. That regulation 
became effective on June 25, 1976 
thereby permitting applications for 
guarantees on loans for geothermal 
projects to be submitted to ERDA.

This proposed regulation incorpo­
rates many of the changes to the Geo­
thermal Loan Guaranty Program con­
tained in Pub. L. 95-238. The amend­
ments to Pub. L. 95-238, in summary, 
provide: That the full faith and credit 
of the United States is pledged to the 
payment of these guarantees; that 
DOE can borrow funds from the De­
partment of the Treasury if balances 
in the Geothermal Resources Develop­
ment Fund are insufficient to enable 
DOE to carry out its guaranty and 
other responsibilities; the authority to 
assist the borrower in making pay­
ment on loan principal; that DOE may 
complete and operate a plant acquired 
through default; for loan limitations 
of $50 million per project and of $200 
million per qualified borrower; for 
clarification on the scope of projects 
utilizing geothermal energy in direct 
heat processes; a limitation of 1% on a 
guaranty fee to be imposed annually 
on the outstanding guaranteed debt 
and permits fee collection to be depos­
ited in the Geothermal Resources De­
velopment Fund; and, that DOE can 
reimburse to qualified public agencies 
and Indian tribes a portion of the in­
terest when a holder of their debt

guaranteed under this regulation is re­
quired to include that income under 
Chapter 1 of the Internal Revenue 
Code.

This proposed regulation contains 
other revisions and amendments to 
the previously published regulations 
for the Geothermal Loan Guaranty 
Program that clarify DOE financial 
policy and remove certain ambiguities 
identified during two years of operat­
ing experience. Section 790.36 has 
been revised to clarify provisions deal­
ing with termination, withdrawal and 
reduction of a guaranty. Section 
790.37, “Default and Demand,” has 
been expanded to provide that holders 
as well as lenders may make demand 
for payment in the event of default. 
Section 790.13, “Deviations” has been 
added to increase flexibility during 
program execution. Section 790.12 sets 
forth the conditions under which 
loans may be placed through the Fed­
eral Financing Bank. Section 790.37(g) 
provides that in certain situations a 
joint agreement between DOE and the 
lender may allow for the lender to liq­
uidate project assets. Comments and 
opinions on these sections are specifi­
cally solicited.

Sec. 509 of Pub. L. 95-238 provides 
the authority for DOE to make inter­
est differential payments to qualified 
public organizations. This Section con­
tains an ambiguity by referring to 
“any guaranty which is issued after 
the enactment of this subsection, by, 
or in behalf of, any State, political 
subdivision, or Indian Tribe...”. The 
word “guaranty” has been used in­
stead of the more usual term “obliga­
tion” in referring to the note issued by 
a qualified public organization as evi­
dence of its debt. The proposed regula­
tion implements this provision in Sub­
section 790.4(d). Parties having a view 
on this Subpart as an implementation 
of Section 509 are specifically request­
ed to provide DOE with comments.

II. C o m m e n t  P r o c e d u r e s

A. WRITTEN COMMENTS

Interested persons are invited to 
submit written comments with respect 
to the proposed regulations to Depart­
ment of Energy, Box TX, Public Hear­
ing Management, Room, 2313, 2000 M 
Street N.W., Washington, D.C. 20461. 
The outside of the envelope and docu­
ments submitted to DOE should be 
identified with the designation “Fed­
eral Loan Guarantees for Geothermal 
Energy Utilization.” Fifteen copies of 
all written comments and related in­
formation should be submitted in time 
to be received by DOE by March 6, 
1979 in order to insure consideration.

Any information or data considered 
by the person furnishing it to be confi­
dential must be so identified and sub­
mitted in writing, one copy only. Any 
material not accompanied by a state-
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ment of confidentiality will be consid­
ered to be nonconfidential. DOE re­
serves, the right to determine the con­
fidential status of the information or 
data and to treat it according to its de­
termination.

B. PUBLIC HEARING

Tl Participation Procedures. Public 
hearings on the proposed regulations 
will be held at 9:30 a.m. on February 
13, 1979 at the U.S. Courthouse, Main 
Post Office Building, 7th and Mission 
Streets, Courtroom 15, San Francisco, 
CA, and at 9:30 a,m. on February 21, 
1979, at the Department of Energy, 
2626 West Mockingbird Lane, Dallas, 
TX. Any person who has an interest in 
the proposed regulations or who is a 
representative of a group or class of 
persons which has an interest in them 
may make a written request for an op­
portunity to make oral presentation. 
The request should be addressed to 
Public Hearing Management, Depart­
ment of Energy, Box TX, Room 2313, 
2000 M Street, NW., Washington, D.C. 
20461, on or before January 29, 1979. 
Persons making a request to speak 
should describe their interest in the 
proceeding, provide a concise summary 
of the proposed oral presentation and 
a phone number where they may be 
reached. Each person who, in DOE’s 
judgment, proposes to present rele­
vant and material information will be 
notified by DOE of their participation 
to be heard before 4:30 p.m., February 
2, 1979, and shall be expected to 
submit 15 copies of the proposed state­
ment to Public Hearing Management, 
Department of Energy, Box TX, Room 
2313, 2000 M Street, NW., Washing­
ton, D.C. 20461, on or before February
9,1979.

2. Conduct of Hearing. DOE reserves 
the right to arrange the schedule of 
presentations to be heard and to es­
tablish procedures governing the con­
duct of hearings. The length of each 
presentation may be limited, based on 
the number of persons requesting to 
be heard. A DOE official will be desig­
nated as presiding officer to chair the 
hearing. This will not be a judicial or 
evidentiary-type hearing. Questions 
may be asked only by those conduct­
ing the hearing and there will be no 
cross-examination of persons present­
ing statements.

Any participant who wishes to ask a 
question at the hearing may submit 
the question, in writing, to the presid­
ing officer who will determine wheth­
er the question is relevant and materi­
al, and whether time limitations 
permit it to be presented for answer.

Any other procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of­
ficer.

A transcript of the hearing will be 
made and the entire record of the

hearing, including the transcript, will 
be retained by DOE and made availa­
ble for inspection at the DOE Free­
dom of Information Office, Room 
2107, 1200 Pennsylvania Avenue, NW., 
Washington, D.C. 20461, between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. Any person may pur­
chase a copy of the transcript from 
the reporter.

III. A d d it io n a l  I n f o r m a t io n

In accordance with its proposed plan 
for improving Government Regula­
tions (43 FR 18634, May 1, 1978), DOE 
has determined that this proposed reg­
ulation is significant because Congress 
regards the accelerated development 
of geothermal energy to be of wide­
spread concern. Further, geothermal 
energy development is a significant 
part of the National Energy Plan for 
expansion of nonconventional sources 
of energy. This proposed regulation 
modifies an existing program, as called 
for by Pub. L. 95-238, and increases 
the amount of guarantees which may 
be made to an individual or for a spe­
cific project. However, the total dollar 
loan guaranty authorization of 
$300,000,000 for this program was not 
increased by this legislation and there­
fore the changes contained herein are 
hot expected to have a major impact 
on the availability of geothermal 
energy over the program already in 
existence. DOE has, therefore, deter­
mined that the enhanced program as 
implemented by this proposed regula­
tion will to have a major economic 
impact over the existing program and 
that the preparation of the economic 
regulatory analysis, called for by 
DOE's procedure on Improving 
Energy Regulations, is not necessary.

This proposed regulation which 
amends and revises existing program 
regulations has been reviewed in ac­
cordance with existing DOE policy 
that implements the National Envi­
ronmental Policy Act of 1969 and has 
been determined not to be of a nature 
that requires the preparation of an 
Environmental Impact Statement pur­
suant to the requirements of the Na­
tional Environmental Policy Act of 
1969.

10 CFR Part 790 is proposed to be 
revised to read as follows:

Part 790— The Geothermal Loan Guaranty 
Program

Subport A—General Provision*

Sec.
790.1 Purpose.
790.2 Objectives.
790.3 Effective date. [Reserved!
790.4 Eligible loans and priorities.
790.5 Definitions.
790.6 Loan guaranty criteria.
790.7 Interest and. principal assistance.
790.8 [Reserved]

Sec.
790.9 Period of guarantees and assistance 

contracts.
790.10 Information for States and Indian 

Tribes.
790.11 Full faith and credit and incontest­

ability.
790.12 Use of Federal Financing Bank.
790.13 Deviations.

Subpart B—Application*

790.20 Filing.
790.21 Supporting information.
790.22 Project cost illustrations.
790.23 Environmental Considerations.
790.24 Mandatory purchase of flood insur­

ance.
Subpart C—Servicing and Closing

790.30 Loan servicing by lender.
790.31 Guaranty fee.
790.32 Geothermal resources development 

fund.
790.33 Project monitoring.
790.34 Loan disbursements by lender.
790.35 Satisfactory documentary evidence.
790.36 Reduction or withdrawal of guaran­

ty.
790.37 Default, demand, payment and col­

lateral liquidation.
790.38 Perfection of liens and preservation 

of collateral.
790.39 Treatment of payments.
790.40 Assignment and participation.
790.41 Survival of guaranty agreement.
790.42 Modifications to existing guaranty 

agreements.
790.43 Other Federal assistance.
790.44 Inventions and other intellectual 

property.
790.45 Closing. •
790.46 Suspension, termination, or cancel­

lation of operations or production on 
Federal land administered by the Secre­
tary of the Interior.

790.47 Appeals.
A u t h o r i t y : Title II of the Geothermal 

Energy Research, Development, and Dem­
onstration Act of 1974, Pub. L. 93-410; De­
partment of Energy Organization Act, Pub. 
L. 95-91; Title V of the Department of 
Energy Act of 1978—Civilian Applications, 
Pub. L. 95-238.

Subpart A  General Provisions

§ 790.1 Purpose.
The purpose of this regulation is to 

set forth policies and procedures 
under which the Department of 
Energy (DOE) will issue a Federal 
guaranty on loans related to the com­
mercial development of practicable 
means to produce, in an environmen­
tally acceptable manner, energy from 
geothermal resources.
§ 790.2 Objectives.

The objectives of the Federal geo­
thermal loan guaranty program are:
(a) To encourage and assist the private 
and public sectors to accelrate devel­
opment of geothermal resources with 
environmentally acceptable processes 
by enabling the Secretary of the De­
partment of Energy in the exercise of 
reasonable judgment, to minimize a 
lender’s financial risk that is associat­
ed with the development of new geo-
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thermal resources and technology; (b) 
to develop normal borrower-lender re­
lationships which will in time encour­
age the flow of credit for the utiliza­
tion of geothermal resources without 
the need for Federal assistance; and
(c) to enhance competition and to en­
courage new entrants into the geo­
thermal market.
§ 790.3 Effective date. [Reserved]

§ 790.4 Eligible loans and priorities.
(a) The Secretary may approve 

agreements to guaranty, and commit­
ments to guaranty, lenders against the 
loss of principal and accured interest 
on loams made by such lenders to 
qualified borrowers. Any such agree­
ments shall be made subject to the ap­
plication of priorities and preferrential 
considerations for guarantees as set 
forth in paragraph (bXof -this section 
and subject to criteria in § 790.6. Such 
agreements may be entered into only 
for the purposes of:

(1) Determination and evaluation of 
the commercial potential of geother­
mal resources;

(2) Research and development with 
respect to geothermal extraction and 
utilization technologies, including but 
not limited to the mitigation of ad­
verse environmental effects;

(3) Acquisition of rights in geother­
mal resources;

(4) Development, construction, and 
operation of facilities for the demon­
stration or commercial production of 
energy through the use of geothermal 
resources; or,

(5) Construction and operation of a 
new commercial, agricultural, or in­
dustrial structure or facility or modifi­
cation and operation of an existing 
commercial, agricultural, or industrial 
structure or facility, when geothermal 
hot water or steam is to be used within 
or by such structure or facility, or 
modification thereto, for the purposes 
of space heating or cooling, industrial 
or agricultural processes, onsite gen­
eration of electricity for use other 
than for sale or resale in commerce, 
other commercial applications, or com­
binations of applications separately 
eligible for loan guaranty assistance 
under this regulation.

(b) In complying with the objectives 
of the Geothermal Loan Guaranty 
Program, the Secretary will give first 
priority consideration to those applica­
tions for projects having a plan of op­
erations which shows substantial 
promise of the prompt development of 
useful energy from geothermal re­
sources. Second priority consideration 
will be given to those applications for 
projects designed to demonstrate or 
utilize new technological advances. 
Third priority will be given to projects 
that will demonstrate or exploit the 
commercial potential of new geother-
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mal resource areas. The Secretary will 
give lower priority consideration to ap­
plications involving projects that ini­
tially propose geological and geophysi­
cal exploration, or the acquisition of 
land or leases. Within each category of 
priority as described herein, preferen­
tial consideration will be given to (1) 
applications in which the lender is 
providing a portion of the loan for 
which a guaranty is not requested, (2) 
projects to be carried out by small 
public and private utilities and small 
businesses, and (3) projects from 
which the Federal Government will 
receive royalty payments.

(c) Not less than ten.percent of the 
amount available for loan guarantees 
during a fiscal year will be allocated to 
guarantees on loans to small public 
and private utilities and small busi­
nesses, as defined in §790.5. The Sec­
retary, at his discretion, may adjust 
the allocation reserved for such con­
cerns. To the extent that guarantees 
on loans to such concerns are not 
issued within six months following the 
beginning of each fiscal year, the un­
committed allocation of loan guaran­
tees for such concerns, at the discre­
tion of the Secretary, may become 
available on an unrestricted basis.

(d) A loan application which, in the 
Secretary’s view, should meet usual 
loan standards of lenders without a 
Federal guaranty will be regarded by 
the Secretary as not eligible for a loan 
guaranty under this regulation. In ad­
dition, an application for a loan for a 
portion of the project, or an applica­
tion which does not present an accept­
able plan to repay the proposed guar­
anteed debt, or for projects which are 
devoted exclusively to the extraction 
or production of geothermal byprod­
ucts as defined in § 790.5(b), or pro­
jects devoted exclusively to the desali­
nation of geothermal brines will not 
be eligible for a Federal loan guaranty 
under this regulation.

(e) No loan shall be guaranteed if 
the income from such loan is excluded 
from gross income for purposes of 
Chapter I of the Internal Revenue 
Code of 1954, referred to in this sec­
tion as Tax Exempt Securities. Howev­
er, a guaranty may be issued in accord­
ance with this regulation on a debt 
issued by, or on behalf of, a State, po­
litical subdivision, or Indian Tribe 
(which would normally issue Tax 
Exempt Securities) if the income re­
ceived by a purchaser of that debt is 
included as gross income for purposes 
of Chapter I of the Internal Revenuue 
Code of 1954, as amended. For such 
transactions, the Secretary shall pay 
to the issuer of the debt that portion 
of the interest which is found to be ap­
propriate after consultation with the 
Secretary of the Treasury, regarding 
current market yields on other obliga­
tions of the issuer or other obligations

which have similar terms and condi­
tions. Payments under this subsection 
by the Secretary shall be made to the 
issuer in accordance with terms and 
conditions in the guaranty agreement,
§ 790.5 Definitions.

For purposes of this regulation:
(a) “Geothermal resources” means

(1) all products of geothermal process­
es, embracing indigenous steam, 
geopressured fluids, hot water, and 
brines, (2) steam and other gases, hot 
water and hot brines resulting from 
water, gas, or other fluids artificially 
introduced into geothermal forma­
tions, and (3) any byproduct derived 
from them;

(b) “Byproduct”' means any mineral 
or minerals or gases which are found 
in solution or in association with geo­
thermal or geopressured resources and 
which have a value of less than 75 per­
cent of the value of the geothermal 
steam and associated geothermal re­
sources or are not, because of quanti­
ty, quality, or technical difficulties in 
extraction and production, of suffi­
cient value to warrant extraction and 
production by themselves;

(c) “Secretary” means the Secretary 
of the Department of Energy or a rep­
resentative authorized by the Secre­
tary;

(d) “Manager” means the Manager 
of the Department of Energy’s San 
Francisco Operations Office, 1333 
Broadway, Oakland, California 94612, 
or a duly authorized representative of 
the Manager;

(e) “Lender” means any person en­
gaged in the business of lending 
money and having the capability of 
servicing the loan, or the Federal Fi­
nancing Bank.

(f) “Qualified Borrower” (after this 
referred to as the borrower) means 
any public or private agency, institu­
tion, joint venture, limited partner­
ship, association, cooperative, partner­
ship, corporation, individual, political 
subdivision, or other legal entity 
having authority to enter into a loan 
agreement and who meet the criteria 
of this regulation.

(g) A “loan” is an obligation involv­
ing a borrower and a lender, evidenced 
in writing, making available to the 
borrower money at a specified rate of 
interest for a limited period of time. 
The loan instrument may not provide 
for conversion into an equity relation­
ship with the borrower;

(h) “Project” means an undertaking 
to develop geothermal resources at a 
specific site which when completed 
will result in an identifiable product, 
system, or resource for which a 
market potentially exists. Examples of 
a project include, but are not limited 
to, exploration and full-field develop­
ment well drilling, power plant con­
struction, equipment nianufacturing,
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research and development, construc­
tion of transmission lines from a geo­
thermal power plant, and other ven­
tures to utilize geothermal energy to 
serve as an energy source for direct 
heat applications, such as crop drying 
and greenhousing;

(i) A ‘‘small public or private electric 
utility, including its affiliates,” is a 
business concern primarily engaged in 
the generation, transmission and/or 
distribution of electric energy for sale 
whose total electric output for its pre­
ceding fiscal year did not exceed four 
million megawatt-hours;

(j) A “small business, including its 
affiliates,” is a concern which is inde­
pendently owned and operated, is not 
dominant in its field of operation, and 
which does not have assets exceeding 
$9 million, or a net worth in excess of 
$4 million, and does not have an aver­
age net income, after Federal income 
taxes, for the preceding two years in 
excess of $400,000 (average net income 
to be computed without benefit of any 
carryover loss);

(k) “Default” means only the actual 
failure by the borrower to make pay­
ment of interest or principal in accord­
ance with a schedule in the loan agree­
ment, or to meet other requirements 
specified as a default condition in the 
guaranty agreement;

CD “Estimated aggregate cost of the 
project” means those reasonable and 
customary costs incurred or to be paid 
by the borrowers which are directly 
connected with the project, including 
construction and start-up costs but ex­
cluding costs specified in § 790.22(c).

(m) “Holder” means the entity that 
lawfully holds all or any part of the 
guaranteed loan; and,

(n) “Guaranty fee” means a charge 
made by DOE for its administrative 
cost in processing and monitoring 
guaranteed loans and for probable 
guaranteed loan losses.

(o) “Federal Finance Bank” means 
the agency operating within the 
United States Department of the 
Treasury which has the authority to 
purchase Federally guaranteed debt.
§ 790.6 Loan guaranty criteria.

In addition to meeting the require­
ments for eligibility set forth in 
§ 790.4(a), a guaranty or commitment 
to guaranty may be made only if the 
following conditions are met as deter­
mined by the Secretary on the written 
recommendation by the Manager: 
(Criteria applicable to the lender may 
not pertain to guarantees in which the 
Federal Financing Bank is the lender).

(a) The application form is signed by 
a*n authorized official of the lender 
and the borrower;

(b) The lender has demonstrated a 
willingness and capability of servicing 
the loan in an acceptable manner;

(c) The lender has set forth reasons 
acceptable to the Secretary why the 
loan would not be made to the borrow­
er without a Federal loan guaranty;

(d) There is satisfactory evidence 
demonstrating that the lender is com­
petent to administer loan terms and 
conditions, and is competent to admin­
ister terms and conditions in the guar­
anty agreement that are applicable to 
the lender;

(e) The guaranty shall apply only to 
the amount of the loan that does not 
exceed 75 percent of the estimated ag­
gregate cost of the project.

(f) When the amount of the guaran­
ty requested is equal to 100% of the 
loan made by the lender, the lender 
must set forth reasons satisfactory to 
the Secretary fully establishing why it 
is unwilling to undertake a loan 
having less than the maximum guar­
anty;

(g) The loan bears interest at a rate 
not to exceed an annual percent on 
the principal obligation outstanding as 
the Secretary determines,, in consulta­
tion with the Secretary of the Treas­
ury, to be reasonable, taking into ac­
count the range of interest rates for 
similar loans and risks which are Fed­
erally guaranteed.

(h) The term of the loan requires, as 
determined by the Secretary, the 
lesser of (1) full repayment over a 
period of no more than 30 years, (2) no 
longer than the expected average 
useful life of major physical assets es­
sential to the project, or (3) the bor­
rower’s ability to repay the loan based 
on the project's cash flow projection.

(i) The amount of the loan together 
with other funds available to the bor­
rower will be sufficient to carry out 
the project;

(j) There is reasonable assurance of 
repayment of the guaranteed portion 
of the loan by the borrower, and as­
surance that loan repayment is not de­
pendent on interest or principal assist­
ance;

(k) The amount of a guaranty for 
any loan for a project does not exceed 
$50,000,000.

(l) The total dollar amount of guar­
antees made under this regulation for 
any combination of outstanding loans 
to any single borrower does not exceed 
$200,000,000, unless the Secretary de­
termines in writing that a guaranty in 
excess of these amounts is in the na­
tional interest and does not adversely 
impact competition. Such determina­
tions shall be submitted to the Speak­
er of the House and the Chairman of 
the Committee on Science and Tech­
nology of the House of Representa­
tives, and to the President of the 
Senate and the Chairman of the Com­
mittee on Energy and Natural Re­
sources of the Senate, accompanied by 
a full and complete report on the pro­
posed project and guaranty. The pro­

posed guaranty or commitment to 
guarantee will not be finalized prior to 
the expiration of 30 calendar days (not 
including any date on which either 
House of Congress is not in session) 
from the date on which the report is 
received by the Speaker of the House 
and the President of the Senate.

(m) The project is to be performed 
in the United States, its territories or 
possessions, or on property ownèjd or 
lëased by the United States outside 
the United States, its territories or 
possessions;

(n) The project is technically feasi­
ble;

(o) There is acceptable evidence that 
the borrower will initiate and com­
plete the project in a timely and effi­
cient manner;

(p) There is a sufficiency of encour­
aging geophysical, geological, hydrolo­
gical and geochemical data;

(q) The borrower agrees to make 
available to the Secretary on a timely 
basis adequate technical or economic 
information as specified in the guaran­
ty agreement, and, subject to provi­
sions in § 790.20(b)(2), and further 
agrees to the public dissemination of 
specified project information.

(r) There is satisfactory evidence of 
the borrower’s interest in geothermal 
resources;

(s) There is satisfactory evidence 
that the project will be carried out by 
the use of environmentally acceptable 
processes in such a manner as to miti­
gate any adverse environmental 
impact to the maximum extent practi­
cable, and to comply with any applica­
ble environmental protection and pol­
lution control requirements.

(t) The environmental risks of the 
project have been evaluated in accord­
ance with § 790.23;

(u) The terms and conditions set 
forth in the loan' agreement are ac­
ceptable;

(v) The borrower and any nori-guar- 
anteed lender agree in writing that the 
terms and conditions set forth in a 
non-guaranteed loan agreement relat­
ing to the project must be acceptable 
to the Secretary before such agree­
ment is effective;

(w) The Secretary of the Treasury 
has insured the Secretary of Energy to 
the maximum extent feasible that the 
timing, interest rate, and terms and 
conditions of any guaranty exceeding 
$25,000,000 will have the m inimum 
possible impact on the capital market 
of the United States taking into ac­
count other Federal direct and indi­
rect commercial securities activities; 
and

(x) There are no significant adverse 
competitive impacts from cumulative 
guarantees in excess of $50,000,000 to 
any single borrower.
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§ 790.7 Interest and principal assistance.
(a) Whenever the borrower is unable 

to pay required interest or principal, 
the Manager, upon approval by the 
Secretary, may enter into interest or 
principal assistance contracts with the 
borrower to pay the lender for and on 
behalf of the borrower the interest 
charges or principal payments which 
become due and payable if the Secre­
tary finds that:

(1) The borrower is unable to meet 
such payments and is not in default;

(2) That it is in the public interest to 
permit the borrower to continue to 
pursue the purposes of the project; 
and,

(3) That the probable net cost to the 
Federal Government in paying such 
amounts will be less than that which 
would result in the event of a default.

(b) The amounts which the Manager 
is authorized to pay under an interest 
or principal asistance agreement shall 
be no greatyer than the amount of in­
terest or principal which the borrower 
is obligated to pay under the loan 
agreement; and

(c) The principal or interest assist­
ance agreement shall provide that the 
borrower repay the amounts received 
on terms and conditions, including in­
terest, which are satisfactory to the 
Secretary.
§ 790.8 [Reserved]
§ 790.9 Period of guarantees and assist­

ance contracts.
No loan guaranty agreements or 

commitments to guaranty will be 
made or interest or principal assist­
ance contracts entered into after Sep­
tember 3, 1984. Guaranty agreements 
in effect at that time will continue 
until the term of the loan is completed 
or until the guaranteed portion of the 
loan is repaid in full with accrued in­
terest, whichever, occurs first. Similar­
ly, interest or principal assistance con­
tracts in effect on September 3, 1984, 
will remain in effect until the contract 
term expires or is otherwise terminat­
ed.
§ 790.10 Information for States and 

Indian Tribes.
The Secretary, the Manager, or a 

Regional Representative of the Secre­
tary will, as appropriate, meet with 
Governors of directly affected States, 
regional associations of Governors, 
heads of State agencies and commis­
sions responsible for energy or envi­
ronmental matters, and Indian Tribes 
for the purpose of:

(a) Discussing the status of projects 
guaranteeed under this regulation;

(b) Identifying means to remove or 
mitigate legal and regulatory barriers 
to the accelerated use of goethermal 
resources;

(c) Evaluating plans to encourage 
growth in the geothermal industry;

(d) Discussing community impacts 
which may result from projects receiv­
ing a loan guaranty under this regula­
tion; or

(e) Other areas deemed appropriate.
§ 790.11 Full faith and credit and incon­

testability.
The full faith and credit of the 

United States is pledged to the pay­
ment of all guarantees issued in ac­
cordance with these regulations, and 
such guarantees shall be valid and in­
contestable by the Government, 
except for fraud or misrepresentation 
by the holder of the guaranteed obli­
gation. A guaranty agreement entered 
into in accordance with these regula­
tions shall be conclusive evidence that 
the guaranty and the underlying loan 
are in compliance with applicable laws 
and these regulations, and that such 
loan has been approved.
§ 790.12 Use of Federal Financing Bank.

(a) Loans guaranteed in accordance 
with these regulations may be funded 
through the Federal Financing Bank 
whenever the Secretary has made 
each of the following determinations:

(1) The loan is 100% guaranteed;
(2) Private funding of the debt is not 

available at acceptable terms, rate or 
fees acceptable to the Secretary; and

(3) Federal Financing Bank funding 
will not have a material adverse affect 
on the objectives of the program.

(b) Whenever a loan is funded 
through the Federal Financing Bank, 
the loan shall be serviced in accord­
ance with the loan servicing require­
ments of these regulations by parties 
acceptable to the Manager. The servic­
ing cost shall be paid by the borrower 
in addition to any guaranty fee 
charged by the lender to the borrower, 
and may be included in the estimated 
aggregate cost of the project.
§ 790.13 Deviations.

To the extent that such require­
ments are not specified by Pub. L. 93- 
410 as amended or other applicable 
statutes, DOE’S Assistant Secretary 
for Resource Applications may autho­
rize deviations on an individual appli­
cation basis from the requirements of 
this regulation (except §790.23) upon 
a finding that such deviation is essen­
tial to program objectives and the spe­
cial circumstances in the application 
submitted by the borrower and lender 
make such deviation clearly in the 
best interest of the Government. Rec­
ommendation for any deviation shall 
be submitted in writing by the Man­
ager to the Assistant Secretary for Re­
source Applications. Such recommen­
dations should include a supporting 
statement, which indicates briefly the 
nature of the deviation requested and

the reasons therefore. This deviation 
authority may not be redelegated.

Subpart B— Applications 

§ 790.20 Filing.
' (a) A completed application for a 
loan guaranty under this regulation 
must be on a form provided by the 
Manager and be signed by the prospec­
tive borrower and submitted to the 
Manager who is responsible for proc­
essing the application. If the applica­
tion involves a private lender, the 
form shall be signed by the lender. Ap­
plication forms and information re­
garding the filing of applications may 
be obtained from the Director, Geo­
thermal Loan Guaranty Program 
Officç, San Francisco Operations 
Office, Department of Energy, 1333 
Broadway, Oakland, California 94612. 
Telephone (415) 273-7151.

(b) (1) Prior to receipt of an applica­
tion, the Manager is authorized to con­
duct preliminary discussions with 
prospective lenders or borrowers wish­
ing to obtain information or advice re­
garding eligibility for a loan guaranty 
and compliance with filing require­
ments.

(2) Subject to requirements of law 
and applicable regulations, informa­
tion such as trade secrets, commerical 
and financial information, geological, 
geophysical and geographical informa­
tion and data (including maps) con­
cerning wells which the borrower or 
lender submits to DOE during the pre­
liminary discussion or at any other 
time throughout the duration of the 
project on a privileged or confidential 
basis, will not be publically disclosed 
by DOE without prior notification to 
the submitter. Information asserted 
by the borrower or lender to be privi- 
ledged or confidential shall be appro­
priately identified and marked. The 
guaranty agreement shall identify 
those items of information which the 
borrower will make available to the 
Manager for public dissemination.

(c) Supporting information and cost 
data submitted by the applicants shall 
be updated and furnished to the Man­
ager whenever changes occur during 
the pendancy of the guaranty applica­
tion.
§ 790.21 Supporting information.

(a) The lender and borrower shall 
provide information, as prescribed by 
the Manager, to supplement the appli­
cation. The following items are pro­
vided to illustrate the range of sup­
porting information which may be re­
quired to enable the Manager to pre­
pare a recommendation with respect 
to any pending application.

(1) Full description of the scope, 
nature, extent, milestones and loca­
tion of the proposed project;
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(2) A detailed budget-type break­

down of both the estimated aggregate 
cost of the project and the amount to 
be borrowed;

(3) Evidence showing that the 
amount of the loan together with 
equity Or other financing will be suffi­
cient to complete the project;

(4) The borrower’s,plan to repay the 
loan, including cash flow projections, 
assumptions regarding marketability 
of the project’s results or product, de­
scriptions of the project’s technical 
and economic feasibility, and environ­
mental acceptability;

(5) The aggregate outstanding 
amount of guaranty commitments or 
guaranteed loans made to the borrow­
er under the provisions of these regu­
lations;

(6) Where relevant to the purpose of 
the loan guaranty, a copy of the bor­
rower's title or lease agreement to the 
property on which the project is to be 
carried out, supported by title opinion 
or other acceptable evidence of the 
borrower’s ownership interest;

(7) Subject to § 790.20(b)(2), techni­
cal information and reports, geophysi­
cal data, well logs and core data, finan­
cial statements, milestone schedules, 
and maps and charts;

(8) Information covering the man­
agement experience of each officer or 
key person in the borrower’s organiza­
tion who is to be associated with the 
project and a description of salaries 
(and other financial remuneration in­
cluding profit sharing and stock op­
tions) to be paid, to officers and em­
ployees of the borrower that are, or 
will be, directly associated with the 
project;

(9) A description of the borrower’s 
management concept, and business 
plan or plan of operations, to be em­
ployed in carrying out the project;

(10) A description of the intended 
sources and amount of capital and its 
form (equity, loans from principals, 
loans from the lender, outside financ­
ing, or factoring) together with evi­
dence of a commitment from these 
sources and a copy of each such agree­
ment, and evidence of the financial 
ability of each source to honor its 
commitment;

(11) A listing of assets associated or 
to be associated with the project, in­
cluding appropriate data as to value 
and useful life of major assets essen­
tial to the project, and a description of 
any other security;

(12) A listing of all permits or au­
thorizations required by Federal, State 
and local government agencies to con­
duct the project and a copy of each 
application for approval of such per­
mits or authorizations when issued or 
a statement of planned filing dates 
and expected date of approval;

(13) A description of the borrower’s 
organization and, as applicable, a copy

of the business certificate, partnership 
agreement or corporate charter, 
bylaws, and appropriate authorizing 
resolutions;

(14) The lender's written assessment 
of all aspects of the borrower’s loan 
application in such detail as would be 
expected by prudent lenders consider­
ing a loan without a guaranty, togeth­
er with copies of the proposed loan 
agreement, the borrower’s financial 
statements, investigations from credit 
bureaus, references, bank inquiries, 
and professional organizations;

(15) A copy of all existing loan 
agreements and written assurance 
from any existing lenders of project 
funds that the loan amounts as well as 
terms and conditions imposed by lend­
ers on such loans will not be altered in 
any significant respect without the 
prior approval of the Secretary;

(16) Evidence of consultation con­
ducted by the borrower with appropri­
ate agencies of any affected State re­
garding the proposed project, and a 
description of any adverse social or 
economic impacts which may occur in 
the community in which the project 
will be located;

(17) A disclosure by the lender of (i) 
whether any of its officers, directors, 
major stockholders or other major 
owners have a financial interest in the 
borrower and (ii) whether any of the 
borrower’s officers, directors, major 
stockholders or other major owners 
have a financial interest in the lender; 
and,

(18) Any other information required 
by the Manager to fully evaluate the 
guaranty application.

(b) In addition to supporting infor­
mation illustrated in paragraph (a) of 
this section, the Manager may inde­
pendently obtain or may require the 
lender to include with the guaranty 
application information regarding the 
lender as deemed necessary by the 
Manager, including but not limited to;

(1) Description of the lender’s orga­
nization and a copy of the business 
certificate, partnership agreement or 
corporate charter, bylaws, and appro­
priate authorizing resolutions;

(2) Copies of investigation reports 
obtained from credit bureaus, refer­
ence and bank inquiries, and profes­
sional associations;

(3) A description of the management 
experience of each officer or key 
person in the lender’s organization 
who will be servicing the loan;

(4) A description of the management 
techniques to be employed by the 
lender in surveillance of the loan;

(5) When appropriate to the project, 
evidence of the lender’s experience in 
surveying the financial aspects of com­
plex technological projects; and

(6) A copy of the lenders’ conditional 
loan commitment document, if any, 
issued to the borrower.

(c) The Manager shall consider the 
application and other relevant infor­
mation and shall be responsible for: 
(Ì) Determining whether the applica­
tion is in compliance with these regu­
lations; (2) assessing and evaluating 
the financial, technical, environmen­
tal, legal, management, and marketing 
aspects of the project; (3) assessing 
the availability of the project’s financ­
ing, other than that provided by the 
proposed guaranty for the project, and 
assessing whether such financing is 
adequately committed; and, (4) recom­
mending to the Secretary approval or 
nonapproval of the application. The 
Manager shall include with a recom­
mendation for approval a proposed 
guaranty agreement containing appro­
priate terms and conditions pertinent 
to the project, previously discussed 
and negotiated by the Manager with 
the lender and borrower. When not 
approved by the Secretary, the Man­
ager will provide the borrower and 
lender with a written statement Set­
ting forth the basis for the non-ap­
proval of the guaranty application.
§ 790.22 Project cost illustrations.

(a) The cost elements set forth in 
paragraphs (b) and (c), of this section 
are only for the purpose of illustrating 
the manner by which the estimated 
aggregate cost for construction and 
initial startup of the project can be de­
termined. It is expected that these 
project costs will be recorded in ac­
cordance with generally accepted ac­
counting principles and practices 
which are consistently applied.

(b) Except as set forth in paragraph
(c) of this section, reasonable and cus­
tomary costs for construction and ini­
tial startup paid or to be paid by the 
borrower or the applicants for a guar­
anty that are directly connected to the 
project are generally permitted in 
computing the estimated aggregate 
project cost. These costs include, but 
are not limited to the following:

(1) Employees’ salaries and wages, 
consultant fees and other outside as-

, sistance;
(2) Land purchase or lease pay­

ments, including reasonable real estate 
commissions;

(3) Engineering fees, surveys, plates, 
title insurance, recording fees and 
legal fees incurred in connection with 
land acquisition;

(4) Site improvements, site restora­
tion and abandonment costs, access 
roads and fencing;

(5) Drilling of exploration wells, 
shallow heat-flow wells, and test, pro­
duction and reinjection wells;

(6) Buildings, transmission lines, 
powerplant equipment, and machin­
ery;

(7) Taxes (including tax advances as­
sociated with community impact plan­
ning) to be paid to Federal, State and
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local government agencies and other 
"taxing authorities;

(8) ’Insurance, includingTlood insur- 
*ance,*and'bonds of all types;

(9) Engineering, geological, and ar­
chitectural "Tees paid in connection 
with drilling, machinery selection, 
design, acquisition and installation;

(10) Research, exploration or devel­
opment necessary to complete the 
project;

(11) Prdfessional services and fees 
necessary “to  obtain licenses and per­
m its and to iprepare environmental re­
ports and data;

(12) Interest costs charged by the 
lender;

( 13 ) Interest payments to other lend­
ers;

(14) Costs* incurred for the benefit of 
the project "prior to approval of the 
guaranty agreement that are directly 
connected with “the project;

(15) Technical and socio-economic 
information dissemination costs, and 
community impact assistance costs;

( 16) Costs to provide safety and envi­
ronmental protection equipment, facil­
ities and services;

(17) Travel and transportation costs;
(18) Bond financing costs and trust­

ee fees;
(19) Fees for royalties and licenses;
(20) Costs associated with acquiring 

geophysical and other technical data;
(21) Financial and legal services 

costs;
(22) Costs to comply with terms and 

conditions specified in the guaranty 
agreement or with applicable laws, 
rules and regulations.

(23) Expenses associated with initial 
period of starting operations; and

(24) A contingency reserve.
(c) Costs which are not considered as 

part of the estimated aggregate cost of 
the project and are not a project cost, 
are illustrated below:

(1) Company organizational ex­
penses;

(2) Parent corporation general and 
adm inistrative expenses and other 
parent corporation assessments;

(3) Dividends and profit sharing to 
stockholders, employees and officers;

(4) Goodwill, franchises, or trade or 
brand name costs;

(5) Except as provided in §790.31, 
fees and commissions charged to the 
borrower for obtaining loans and Fed­
eral assistance;

(6) Loan commitment fees charged 
by lenders, except as specifically ap­
proved by the Secretary, and finders’ 
fees;

(7) Operation expenses (including in­
terest costs) incurred after an initial 
period of start-up; and,

(8) Costs that are excessive or are 
not directly required to carry out the 
project.

(d) Independently, or at the direc­
tion of the Secretary, th e  Manager

PROPOSED RULES

may cause to be performed a review of 
any or all cost elements included by 
the applicant in the estimated aggre­
gate project cost. The applicant shall 
make available records and other data 
necessary to permit the Manager to 
carry out such review. In carrying out 
this responsibility, the Manager may 
utilize employees of Federal agencies 
or may direct the applicant to submit 
to a review performed by an independ­
ent public accountant or other compe­
tent authority.

(e) When costs incurred prior to the 
approval of the guaranty agreement, 
as provided in § 790.22(b)(14), are in­
cluded in the estimated aggregate 
project cost, the applicant, if request­
ed by the Manager, shall make availa­
ble to auditors selected by the Man­
ager financial and other records neces­
sary to complete an audit of such costs 
if requested by the Manager.

(f) In the case of a guaranty for the 
purposes specified in § 790.4(a)(5), the 
aggregate cost of the project can be 
that portion of the total cost of con­
struction and start-up operations 
which is directly related to the utiliza­
tion of geothermal energy within the 
structure or facility, except that the 
aggregate cost of the project may in­
clude construction and start-up oper­
ations when the facility or structure is 
to be located near a geothermal 
energy resource predominantly for the 
purpose of utilizing geothermal 
energy, or as determined by the Secre­
tary the economic viability of the proj­
ect is substantially dependent on the 
performance of the geothermal reser­
voir.
§ 790.23 Environmental considérations.

(a) The issuance of a Federal guar­
antee "for a loan under these regula­
tions is sub ject to the provisions of the 
National Environmental Policy Act of 
1969 (NEPA) (42 U.S.C. 4321 et seq. 
Pub. L. 91-190) and applicable regula­
tions, rules and guidelines implement­
ing NEPA. NEPA requires the identifi­
cation and environmental review of 
“major Federal actions significantly 
affecting the quality of the human en­
vironment.” DOE shall follow its gen­
eral regulation governing its proce­
dures and policies implementing 
NEPA.

(b) In addition to generally applica­
ble criteria used to determine the 
proper scope of environmental review 
to be accorded individual applications, 
DOE^shall review and consider the en­
vironmental impacts associated with 
the commercial operation of the proj­
ect "throughout its useful life. Such 
considerations shall be carried out 
even where the proposed guaranty 
may be limited to only a small or pre­
liminary segment of the entire com­
mercial project. (For example, if the 
guaranty is for a project to complete a

steam supply system for a future 
powerplant, tjie environment impacts 
of construction and operation of the 
powerplant and related transmission 
lines over the useful life of the plant 
would be evaluated along with the im­
pacts associated with drilling and sur­
face gathering construction.) Any spe­
cific action under a guaranty, such as 
approval of a disbursement, shall not 
be made unless the applicable require­
ments of the NEPA and the DOE im­
plementing NEPA 'regulations have 
been met.

(d) The issuance of a loan guaranty 
under this regulation is subject to the 
provisions of Executive Order 11988- 
Floodplain Management, and 11990- 
Protection of Wetlands. Borrowers ap­
plying for loan gurantees under this 
regulation should familiarize them­
selves with these Orders and with the 
DOE regulations implementing them 
(proposed 10 CFR Part 1022, pub­
lished at 43 FR 31108, July .19, 1978).
§ 790.24 Mandatory purchase of flood in­

surance.
The Flood Disaster Protection Act of 

1973 (Pub. L. 92-234) may require pur­
chase by the borrower of flood insur­
ance as a condition of receiving a guar­
anty on loans for acquisitions or con­
struction purposes in an identified 
flood plain area having special flood 
hazards. Questions emanating from 
borrowers or lenders regarding compli­
ance with provisions of the Flood Dis­
aster Protection Act and guidelines of 
the Federal Insurance Administration 
will be referred to the Manager.

Subpart C —»Servicing and Closing

§ 790.30 Loan servicing by lender.
Except when the loan is placed 

through the Federal Financing Bank, 
guaranty agreements approved in ac­
cordance with these regulations shall 
provide that:

(a) Loan servicing is a responsibility 
of the lender who shall exercise such 
care and diligence in the disburse­
ment, servicing, and repayment of the 
loan as would be exercised by a rea­
sonable and prudent lender in dealing 
with a loan without guaranty;

(b) The loan agreement shall pro­
vide specific dates for the payment of 
principal and interest and shall pro­
vide a period of grace of not less than 
30 days for the making of any pay­
ment. The lender shall not grant the 
borrower any further extension of 
time over and above any grace period 
without the prior written consent of 
the Manager;

(c) The lender shall notify the Man­
ager in writing without delay:

(1) That disbursement for the first 
project milestone is ready to be made, 
together with evidence from the bor-
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rower that the project has commenced 
or is about to commence;

(2) Of the date and amount of dis­
bursement for each subsequent proj­
ect milestone under the loan;

(3) If, excluding any grace period, 
the lender has not received payment 
within 10 days after the date specified 
for payment in the loan agreement, to­
gether with evidence of appropriate 
notifications made by the lender to 
the borrower;

(4) Of any failure, known to the 
lender, by an intended source of capi­
tal to honor its commitment;

(5) Of any failure by the borrower, 
known to the lender, to comply with 
terms and conditions as set forth in 
the loan agreement and any failure by 
the borrower to comply with guaranty 
terms and conditions that the lender 
has agreed to monitor;

(6) If the lender has information 
that the borrower may be approaching 
any of the default conditions set forth 
in the loan agreement or that the bor­
rower may not be able to meet any 
future scheduled payment of principal 
or interest; or

(7) Of all material changes from the 
cash flow projections in effect at the 
time the loan guaranty application is 
approved.

(d) The lender agrees not to demand 
accelerated repayment unless the bor­
rower has defaulted in the payment of 
principal or interest or in other cases 
if such demand has been approved in 
writing by the Manager.

(e) The loan agreement may defer 
the repayment of principal for a 
period of time as agreed to by the Sec­
retary.

(f) The guaranty agreement shall re­
quire the lenders to submit to the 
Manager periodic financial reports on 
the status and condition of the guar­
anteed loan. The guaranty agreement 
shall prescribe the frequency, format 
and content of these reports. However, 
such report shall, as a minimum, be re­
quired annually. Reports shall be fur­
nished to the Manager until such time 
as the guaranteed portion of the loan 
and interest or principal assistance is 
repaid.
§ 790.31 Guaranty fee.

(a) A guaranty fee of not more than 
one percent shall be paid annually by 
the lender at a rate specified in the 
guaranty agreement. Pees collected by 
the Manager shall be deposited in the 
Geothermal Resource Development 
Fund. The fee shall be imposed on the 
average amount of the guaranteed 
portion of the loan outstanding during 
the year. The fee requirement may be 
passed to the borrower by the lender 
and in such instances may be included 
in the estimated aggregate cost of the 
project. When the Federal Financing 
Bank is the lender, the borrower shall
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pay the guaranty fee directly to the 
Manager.

(b) At the time the guaranty agree­
ment is concluded, as set forth in 
§ 790.45(d), the lender shall present to 
the Manager payment of the first 
year’s guaranty fee. Subsequent pay­
ments of the fee shall be made yearly 
by the lender on the anniversary date 
of closing. If an interest or principal 
assistance contract is in effect, pay­
ments of this fee, if passed by the 
lender to the borrower, may be de­
ferred by the Secretary for an appro­
priate time.

(c) .The Secretary shall periodically 
determine whether the guaranty fee 
being imposed is sufficient to cover an­
ticipated administrative, probable de­
fault, and when appropriate, establish 
a revised fee rate, not to exceed one 
percent, to be applied to new guaranty 
agreements.
§ 790.32 . Geothermal resources develop­

ment fund.
(a) As provided in Sec. 204(a) of Pub. 

L. 93-410, there is established in the 
Treasury of the United States a Geo­
thermal Resourcès Development 
Fund, which is available to the Secre­
tary in carrying out any loan guaran­
ty, interest or principal assistance, and 
interest differential payments. Bal­
ances in the Fund are available for 
necessary administrative expenses in­
curred by or on behalf of DOE in car­
rying out the provisions of this regula­
tion.

(b) Appropriations to the Geother­
mal Resource Development Fund that 
are made available through legisla­
tion, or repayments made by borrow­
ers in accordance with terms and con­
ditions in interest or principal assist­
ance contracts, or amounts returned 
through recoveries by the U.S. Attor­
ney General, or amounts collected as 
guaranty fees shall be deposited in the 
Fund.

(c) If at any time Geothermal Re­
source Development Fund balances 
are insufficient to enable the Secre­
tary to discharge DOE’s obligations 
and responsibilities under this regula­
tion, the Secretary, subject to provi­
sions in appropriations acts, may 
borrow funds from the secretary of 
the Treasury upon the issuance of 
notes or other obligation instruments 
containing terms and conditions pre­
scribed by the Secretary of the Treas­
ury.
§ 790.33 Project monitoring.

The guaranty agreement shall pro­
vide that employees iind representa­
tives of DOE shall, with the Manager’s 
approval, have access at reasonable 
times and under reasonable circum­
stances to the project site. The lender, 
to the extent lawful and within its 
control, and borrower will assure avail-
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ability of information related to the 
project as is necessary to permit the 
Manager to determine technical prog­
ress, soundness of financial condition, 
management stability, compliance 
with environmental protection re­
quirements, and other matters perti­
nent to the guaranty.
§ 790.34 Loan disbursements by lender.

(a) Unless otherwise provided in the 
guaranty agreement, the lender shall 
not provide the borrower with any 
funds under the loan agreement until 
the lender has:

(1) Provided the notification set 
forth in § 790.30(c) (1) and (2) and has 
received written notice from the Man­
ager that disbursement for the appli­
cable milestone is approved; and,

(2) Received from the borrower sat­
isfactory documentary evidence, as 
provided in §790.35, that loan draw­
downs requested will be used to pay al­
lowable project costs incurred or to be 
incurred by the borrower.

(b) When the loan .is fully guaran­
teed, the guaranty agreement shall 
provide that the lender will withhold 
loan drawdowns from the borrower 
only upon written notification from 
the Manager.
§ 790.35 Satisfactory documentary evi­

dence.
The loan agreement shall provide 

tha t, the borrower furnish to the 
lender a written statement in support 
of each request by the borrower for 
loan drawdowns. This statement shall 
set forth in such detail as the lender 
or Manager may require the purposes 
for which drawdown is requested and 
an attestation that such disburse­
ments will be used only for such pur­
poses. Each such request shall be 
signed by a person authorized to order 
the expenditure of the borrower’s 
funds.
§ 790.36 Reduction or withdrawal of guar­

anty.
The Secretary, may, upon the writ­

ten recommendation of the Manager, 
reduce or withdraw any guaranty by 
written notice to the lender and the 
borrower if he determines that:

(a) Initiation of the project has not 
occurred within the period of time set 
forth in the guaranty agreement. 
Within 60 days after the guaranty is 
withdrawn under this circumstance, 
the Manager shall reimburse the 
lender for the full amount of the guar­
anty fee paid by the lender if the fee 
has not been passed to the borrower;

(b) The borrower has failed to ac­
quire. capital from intended or alter­
nate sources, or has failed to comply 
with material terms and cond itions as 
set forth in the loan or guaranty 
agreement. The Manager shall, if ap­
propriate, notify the borrower and the
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tender that th e  guaranty shall be re­
duced to the amount that has been re­
ceived by the borrower as of the date 
of the notice. Drawdowns permitted 
by the tender after such notification is 
received will not be covered by the 
guaranty; or

(c) The lender has failed to comply 
with any material term or condition 
set forth in the guaranty or loan 
agreement. The guaranty may be re­
duced to the amount that has been re­
ceived by the borrower as of the date 
the Manager’s notice of reduction of 
the guaranty. Notice of the Manager’s 
finding that a material term has not 
been complied with by the lender shall 
be sent by the Manager to the borrow­
er and the tender. Following notifica­
tion, the borrower will be allowed rea­
sonable time to acquire a substitute 
tender that is capable of complying 
with provisions in the loan and guar­
anty agreements. If the borrower ob­
tains a substitute tender satisfactory 
to the Secretary, a new guaranty 
agreement will be executed. Upon ex­
ecution of the guaranty agreement by 
the substitute lender and DOE, the 
Secretary may provide that the origi­
nal lender shall be reimbursed by the 
borrower for unpaid principal out­
standing and accrued interest.

(d) In the event the Secretary, in his 
descretion determines, upon recom­
mendation by the Manager of discus­
sions with the borrower and tender, 
that the projects economic success or 
environmental acceptability is no 
longer achievable. Written notice shall 
be given to the borrower and lender of 
this determination and the guaranty 
shall then be reduced to amounts 
which have been received by the bor­
rower as of the date that the notice is 
received by the lender.
§790.37 Default, demand, payment and 

collateral liquidation.
(a) In the event that the borrower 

has defaulted in the making of re­
quired payments of principal or inter­
est on any portion of a loan guaran­
teed in accordance with these regula­
tions, and such default has not been 
cured within the period of grace pro­
vided in the loan agreement, the 
lender, or any other holder, or nomi­
nee or trustee empowered to act for 
the tender or holder (referred to in 
this section collectively as “holder”), 
may make written demand upon the 
Manager for payment pursuant to the 
guaranty agreement.

(to) In the event that the borrower is 
in default as a result of a breach of 
one or more of terms and conditions of 
the guaranty agreement, note, loan 
agreement, or other contractual obli­
gation related to the transaction, 
other than the borrower’s obligation 
to pay principal or interest, as pro­
vided in §790:37(a) the holder shall

not automatically be entitled to make 
demand for payment pursuant to the 
guaranty, unless the Secretary agrees 
in writing that such default has mate­
rially effected the rights of the par­
ties, and finds that the holder should 
be entitled to receive payment of the 
outstanding guaranteed debt.

(c) No provision of these regulations 
shall be construed to preclude forbear­
ance by the holder and the Secretary 
for the benefit of the borrower.

(d) Upon the making of demand for 
payment as provided in §790.37 (a) or
(b), the holder shall provide, in con­
junction with such demand or immedi­
ately thereafter, at the request of the 
Manager, such supporting documenta­
tion as may be reasonably required to 
justify such demand.

(e) Payment of the guaranteed debt 
shall be made 60 days after receipt by 
the Manager of written demand for 
payment: Provided, The demand is in 
compliance with terms of the guaran­
ty agreement, applicable law, and 
these regulations. The guaranty agree­
ment will provide that interest shall 
accrue during that period at the rate 
stated in the loan agreement.

(f) Upon payment of the guaranteed 
debt pursuant to these regulations, 
the holder shall transfer and assign to 
the Manager all rights held by the 
holder in the guaranteed portion df 
the debt which was guaranteed. Such 
assignment shall include the guaran­
teed portion of the loan and related 
security and collateral rights. 
Through such payments and assign­
ment, the Secretary shall be subrogat­
ed to the rights of the recipient of the 
payment and shall have superior 
rights in and to the property acquired 
from the recipient of the payment.

(g) Where the guaranty agreement 
so provides, the lender and the Man­
ager may jointly agree to a plan of liq­
uidation of the collateral pledged to 
secure the guaranteed debt, and there­
after the tender may undertake such 
liquidation and make application of 
the proceeds derived thereby in ac­
cordance with the terms and condi­
tions of the loan and guaranty agree­
ments and the written plan of liquida­
tion.

(h) Where payment of the guaran­
teed debt has been made and the 
tender has not undertaken a plan of 
liquidation, the Secretary, in accord­
ance with the rights received through 
subrogation and acting through the 
U.S. Attorney General, shall seek to 
foreclose on the collateral assets and 
take such other legal action as neces­
sary for the protection of the Govern­
ment.

(i) If the Secretary is awarded title 
to collateral assets pursuant to a fore­
closure proceeding, the Secretary may 
take action to complete, maintain, op­
erate, or tease the project facilities, or

take any other necessary action which 
the Secretary deems appropriate, in 
order that the original goals and ob­
jectives of the project will, to the 
extent possible, be realized.

(j) In addition to foreclosure and 
sate of collateral pursuant thereto, the 
U.S. Attorney General shall take ap­
propriate action in accordance with 
Tights contained in the guaranty 
agreement to recover costs incurred by 
the Government as a result of the de­
faulted loan. Any recovery so received 
by the U.S. Attorney General on 
behalf of the Government shall be ap­
plied in the following manner: First to 
the expenses incurred by the U.S. At­
torney General and DOE in effecting 
such recovery; second to reimburse­
ment of any amounts paid by DOE as 
a result of the loan guaranty; third to 
agy amounts owed to DOE under re­
lated principal and interest assistance 
contracts; and fourth to any other 
lawful claims held by the Government 
on such proceeds. Any sums remaining 
after full payment of the above shall 
be available for the benefit of other 
parties lawfully entitled to claim 
them.
§ 790.38 Perfection o f liens and preserva­

tion of collateral.
(a) The guaranty agreement shall 

provide that: (ft) The tender will take 
those actions necessary to perfect and 
maintain liens, as applicable, on assets, 
which are pledged collateral for the 
guaranteed portion of the loan; and,
(2) upon default by the borrower, the 
holder of pledged collateral shall take 
actions such as the Manager may rea­
sonably require to provide for the 
care, preservation, protection and 
maintenance of such collateral so as to 
enable the United States to achieve 
maximum recovery upon default of 
the loan. The Manager shall reim­
burse the holder of collateral for rea­
sonable and appropriate expenses in­
curred in taking actions required by 
the Manager. Except as provided in 
§ 790.37, the tender shall not waive or 
relinquish, without the consent of the 
Manager, any collateral for the loan to 
which the United States would be sub­
rogated upon payments under the 
guaranty agreement.

(b) In the event of a default, the 
Manager may enter into contracts as 
required to preserve the collateral for 
the loan and to complete unfulfilled 
environmental requirements. The cost 
of such contracts may be charged to 
the Geothermal Resource Develop­
ment Fund.
§ 790.39 Treatment of payments.

When the tender holds a guaranteed 
and non-guaranteed portion of the 
same loan, payments of principal 
under the loan agreement made by the 
borrower shall be applied by the
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lender to reduce the guaranteed and 
non-guaranteed portions of the loan 
on a proportionate basis.
§ 790.40 Assignment and participation.

(a) The lender may not assign to an­
other lender those loan servicing func­
tions required by the guaranty agree­
ment unless prior written approval is 
obtained from the Manager.

(b) The lender may sell all or part of 
the guaranteed loan or provide other 
parties with participating shares in 
the guaranteed loan without the prior 
consent of the Secretary. However, the 
original lender shall continue to be re­
sponsible for and perform the duties 
and obligations of the lender as set 
forth in the guaranty agreement, 
unless the Secretary approves a substi­
tute lender in accordance with 
§ 790.36.(0.

(c) If participating shares in the 
guaranteed loan are sold by a lender, 
written notice thereof shall be given 
by the lender to the Manager and the 
borrower in the manner prescribed in 
the guaranty agreement.
§ 790.41 Survival of guaranty agreement.

Any guaranty agreement shall be 
binding upon the lender, the borrower 
and the Secretary and upon their suc­
cessors and assigns. No delay or failure 
of the Secretary or the Manager in 
the exercise of any right or remedy 
and no single or partial exercise of any 
right or remedy shall preclude the ex­
ercise of any further rights; and no 
action taken or omitted by the Secre­
tary or the Manager shall be deemed a 
waiver of any right or remedy of the 
United States. Each guaranty agree­
ment shall contain provisions setting 
forth these conditions.
§790.42 Modifications to existing guaran­

ty agreements.
The Manager may approve modifica­

tions to terms and conditions in exist­
ing loan and guaranty agreements 
only upon determining that such 
modifications will not (a) substantially 
change the project’s scope, cost and 
purpose; (b) deviate from provisions in 
this regulation; or (c) compromise the 
loan agreement schedule for loan re­
payment. When the Manager finds 
that a substantive modification to ex­
isting terms and conditions is desirable 
or necessary, or is requested in writing 
by the borrower and lender, a written 
recommendation shall be forwarded 
for determination by DOE’s Assistant 
Secretary for Resource Applications.
§ 790.43 Other Federal assistance.

(a) Nothing in these regulations 
shall be interpreted to deny or limit 
the borrower’s right to seek and 
obtain other Federal financial assist­
ance (e.g., contracts, grants, coopera­
tive agreements, direct loans or guar­

anteed loans). For purposes of this sec­
tion, other financial assistance does 
not include revenue sharing funds or 
any tax benefits. However, the total 
amount of Federal financial assist­
ance, including guarantees made 
under these regulations, obtained by 
the borrower for the benefit of the 
project, shall not exceed 75 percent of 
the estimated aggregate cost of the 
project to be undertaken by the bor­
rower.

(b) After concluding a loan guaranty 
agreement hereunder, the borrower 
shall not undertake any work in con­
nection with the project for a Federal 
agency without the Manager’s written 
approval.
§790.44 Inventions and other intellectual 

property.
(a) Inventions and other intellectual 

property accruing to the borrower and 
resulting from the project will remain 
with the borrower. In the case of de­
fault, such property shall be treated as 
project assets in accordance with 
terms and conditions in the guaranty 
agreement.

(b) The guaranty agreement may 
provide that inventions or other intel­
lectual property utilized in or result­
ing from the project, which are owned 
or controlled by the borrower, shall be 
made available for use within the 
United States upon reasonable terms 
and conditions including provisions, if 
necessary, which protect the confiden­
tiality thereof, if such action is deter­
mined by the Secretary to be in the 
public interest. This requirement will 
normally not be included where the 
principal purpose of the loan to be 
guaranteed is to utilize generally avail­
able technology to determine and 
evaluate a new geothermal resource 
base, or the acquisition of rights in 
geothermal resources.

(c) Where the principal purpose of 
the loan is for research and develop­
ment with respect to extraction and 
utilization technologies, or for the de­
velopment or demonstration of new 
and unique facilities or equipment, a 
requirement to make inventions and 
other intellectual property available to 
other domestic parties shall be includ­
ed in the guaranty agreement unless 
the Secretary determines, upon the 
recommendation of the Manager, that 
such a requirement would either seri­
ously impair the borrower’s ability to 
conduct the project or the borrower’s 
comeptitive position, or be inconsist­
ent with the borrower’s pre-existing 
contractual obligations. The Secre­
tary’s determination on this matter 
shall include consideration of whether 
attainment of the objectives of the 
geothermal loan guaranty program, as 
set forth in §790.2, will be adversely 
affected by this requirement.

§790.45 Closing.
(a) When an application for a loan 

guaranty has been approved by the 
Secretary, the Manager shall notify 
the lender and the borrower and pro­
vide them with a copy of the guaranty 
agreement or commitment to guaranty 
approved by the Secretary;

(b) A preclosing conference will be 
arranged by the Manager, if the 
lender or borrower requests one, to 
discuss the terms and conditions con­
tained in the approved guaranty 
agreement;

(c) Requests by the lender or bor­
rower for. substantive modification of 
the terms and conditions set forth in 
the guaranty agreement shall be sub­
mitted by the Manager for the Secre­
tary’s consideration, supported by 
such documentation and facts as 
would justify the requests; and,

(d) Immediately after approval of all 
terms and conditions by the parties, 
the Manager shall arrange with the 
lender and the borrower for the prepa­
ration and review of necessary docu­
ments and agree upon a date for ex­
ecution of the guaranty agreement 
and payment of the guaranty fee.
§ 790.46 Suspension, termination or can­

cellation o f operations or production 
on Federal land administered by the 
Secretary of the Interior.

(a) The Manager shall inform the 
Supervisor (as defined in 30 CFR 270.2 
(O) when a loan guaranty is approved 
involving a Federal lease, so as to pro­
vide for future coordination of the 
loan guaranty program and lease ad­
ministration.

(b) Under regulations issued by the 
Department of Interior, a leaseholder 
may, as provided in 43 CFR 3205.3-8 
and 30 CFR 270.17, apply for suspen­
sion of operations or production, or 
both, under a producing geothermal 
lease (or for relief from any drilling or 
producing requirements of such a 
lease). When a loan guaranty has been 
issued under this regulation for a proj­
ect to be conducted by a qualified bor­
rower who is a lessee under the above 
cited regulation, the borrower shall 
submit a copy of any suspension appli­
cation to the' Manager, together with a 
statement setting forth complete in­
formation showing the effect of such 
suspension on the borrower’s ability to 
comply with terms and conditions set 
forth in the loan and guaranty agree­
ments. The Manager shall notify the 
borrower and the Secretary in those 
situations wlien approval of any such 
application might cause default by the 
borrower. Except in cases where po­
tential environmental safety or reser­
voir damage is imminent, the borrower 
shall obtain the Manager’s approval 
prior to submitting a suspension appli­
cation to the Supervisor,
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(c) 43 CFR 3204.3 requires that each 
geothermal lease issued by the Depart­
ment of the Interior provide for the 
readjustment of terms and conditions 
at not less than 10-year intervals be­
ginning 10 years after the date geo­
thermal steam is produced. When a 
guaranty under this regulation has 
been issued for a loan on a project to 
be conducted by a borrower who is a 
lessee, and the borrower files an objec­
tion to any proposed readjustment 
with the Authorized Officer (as de­
fined in 43 CFR 3000.0-5(f)) a copy of 
the objection shall be submitted with­
out delay by the borrower to the Man­
ager. The Manager shall forward a 
copy of the objection to the Secretary 
and to those lenders concerned, and 
shall consult with the Authorized Of­
ficer regarding any final action by the 
Authorized Officer which might termi­
nate the lease. The Manager shall pre­
pare an assessment on the effect of 
the proposed readjustment of lease 
terms and conditions that would sub­
stantially limit the borrower’s ability 
to comply with the terms and condi­
tions set forth in the loan agreement.

The Manager shall forward his assess­
ment in writing to the Secretary, the 
Authorized Officer and the supervisor.

(d) Upon receipt by the lessee of 
notice of a proposed cancellation of a 
lease by the Authorized Officer, the 
lessee with a loan guaranteed under 
this regulation will provide the Man­
ager and the lender with notice of 
such proposed action. Upon receipt of 
such notice the Manager will consult 
with the Supervisor and Authorized 
Officer for the purpose of determining 
whether the public interest can best 
be served by an acceptable alternative 
arrangement, such as obtaining assign­
ments for a party qualified to hold 
geothermal leases who is a qualified 
borrower and who is willing to assume 
the original lessee’s loan agreement 
and related undertaking, so that oper­
ation and production can continue.
§ 790.47 Appeals.

Any guaranty agreement shall in­
clude a provision that specifies that 
any dispute concerning a question of 
fact arising under a guaranty agree­
ment shall be decided in writing by

the Manager. The borrower or lender, 
as appropriate, may within seven days 
after receipt of any such decision re­
quest reconsideration by the Manager. 
If not satisfied with the final written 
decision, the borrower or lender, may 
appeal the decision within 30 days, in 
writing, to the Chairman, Board of 
Contract Appeals (BCA), Department 
of Energy, Washington, D.C. 20545. 
That Board when functioning to re­
solve such loan guaranty disputes, 
shall proceed in the same general 
manner as when it presides over ap­
peals involving contract disputes. The 
decision of the Board with respect to 
such appeals shall be the final deci­
sion of the Department.

Signed at Washington, D.C., this 
29th day of December, 1978.

Stanley I. Weiss, 
Deputy Assistant Secretary, Util­

ity and Industrial Energy Ap­
plications, Resource Applica­
tions.

(PR Doc. 79-398 Filed 1-2-79; 3:12 pm]

FEDERAL REGISTER, V O L  44, NO. 4— FRIDAY, JANUARY 5, 1979



FRIDAY, JANUARY 5, 1979 
PART VII

DEPARTMENT OF 
ENERGY

GRANT PROGRAMS FOR 
CONDUCTING TECHNICAL 

ASSISTANCE PROGRAMS AND  
ADOPTION OF ENERGY 

CONSERVATION MEASURES FOR 
SCHOOLS, HOSPITALS, UNITS OF 

LOCAL GOVERNMENT AND  
PUBLIC CARE INSTITUTIONS

Proposed Rulemaking and Announcement of 
Public Hearings



PROPOSED RULES1580
[6450-01-M ]

DEPARTMENT OF ENERGY

[10 CFR Part 455]

[Docket No. CAS-RM-78-503]

GRANT PROGRAMS FOR SCHOOLS AND HOS­
PITALS AND BUILDINGS OWNED BY UNITS 
OF LOCAL GOVERNMENT AND PUBLIC CARE 
INSTITUTIONS

Proposed Rulemaking and Public Hearing

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemak­
ing and public hearings.
SUMMARY: The Department of 
Energy (DOE) proposes to implement 
cost sharing grant programs for con­
ducting technical assistance programs 
and adoption of energy conservation 
measures for schools, hospitals, units 
of local government and public care in­
stitutions pursuant to Title III of the 
National Energy Conservation Policy 
Act (NECPA), Pub. L. 95-619, 92 Stat. 
3206. Technical assistance programs 
will identify and evaluate attainable 
energy conservation objectives. Energy

conservation measures will include the 
acquisition and installation of specific 
conservation systems or fixtures to 
reduce energy use and anticipated 
energy costs in school and hospital 
buildings. Participation in the pro­
grams is voluntary. The Secretary will 
make grants to States, schools, hospi­
tals, units of local government and 
public care institutions for technical 
assistance programs, and to 'S tates, 
schools and hospitals for energy con­
servation measures.

DOE will be responsible for general 
program oversight. However, program 
management, including financial au­
diting, monitoring and evaluation of 
activities in a given State, will be the 
responsibility of that State. Grant ap­

plications will be reviewed by responsi­
ble State agencies for conformance 
with previously approved State Plans 
and forwarded at specified times to 
DOE. States will be eligible to receive 
grants to defray administrative and 
other expenses on a cost-sharing basis.
DATES: Written comments must be 
received by February 3, 1979, 4:30 
p.m., e.s.t.

Hearings will be held on January 22- 
24, 1979, in Seattle, Wash., and Chica­
go, 111., beginning at 9:30 a.m., local 
time; and on January 23, 1979, in 
Washington, D.C., beginning at 9:30 
a.m., e.s.t.

Requests to speak at the hearings 
must be directed to DOE at the ad­
dress given below for the appropriate 
city and must be received before 4:30 
p.m., local time, on January 17,1979.
ADDRESSES: Send written comments 
to: Office of State Specific Programs,
Department of Energy, Room 6456, 
12th and Pennsylvania Ave., NW., 
Washington, D.C. 20461.

See “XII. Comment Procedures” 
under Supplementary Information 
below.

Hearings:

See “XII. Comment Procedures” 
under Supplementary Information 
below.
FOR FURTHER INFORMATION 
CONTACT:

Michael Willingham, Director, State 
Specific Programs, Office of Conser­
vation and Solar Applications, Room 
6456, Federal Building, 12th and 
Pennsylvania Avenue, NW., Wash­
ington, D.C. 20461, (202) 633-8640.

SUPPLEMENTARY INFORMATION:
I. Introduction.
II. Technical Assistance Programs.
III. Energy Conservation Measures.
IV. Allocation of Funds.
V. State Plans.
VI. Applications.

VII. State Evaluation and Ranking of Ap­
plications.

VIII. Program Reports.
IX. Grant Awards.
X. Reporting Requirements.
XI. Nondiscrimination.
XII. Comment Procedures.
XIII. Consultation With Other Federal 

Agencies, Environmental and Urban Re­
views and Regulatory Analysis.

I .  I n t r o d u c t io n .

The Department of Energy proposes 
to amend Chapter II of Title 10 CFR 
by adding Subparts C through I to a 
previously proposed new Part 455 (see 
Notice of Proposed Rulemaking, 43 FR 
58158 et seq., dated December 12, 
1978). This proposed regulation will 
fulfill the requirements of Title III of 
NECPA, which amends Title III of the 
Energy Policy and Conservation Act 
(Act), Pub. L. 94-163, 89 Stat. 871, by 
adding Parts G and H. Part G of the 
Act establishes cost-sharing energy 
conservation grant programs for 
States and public and nonprofit 
schools and hospitals to assist in the 
conduct of preliminary energy audits 
and energy audits, identification of 
cost-effective energy conservation 
maintenance and operating procedures 
and in the evaluation, acquisition and 
installation of energy conservation 
measures to reduce the energy use and 
anticipated energy costs of schools and 
hospitals.

Part H of the Act establishes cost­
sharing energy conservation grant pro­
grams for States, units of local govern­
ment and public care institutions to 
assist in the conduct of preliminary 
energy audits and energy audits, iden­
tification of cost-effective energy con­
servation maintenance and operating 
procedures and in the evaluation of 
energy conservation measures to 
reduce energy use and anticipated 
energy costs of buildings owned by 
units of local government and public 
care institutions.

DOE has already published pro­
posed regulations for providing finan­
cial assistance to States for the con­
duct of preliminary energy audits and 
energy audits (43 FR 58158 et seq., 
dated December 12, 1978). This pro­
posed regulation prescribes criteria 
and procedures (1) for development of 
State Plans and approval thereof by 
DOE, (2) for implementation of 
energy conservation measures in 
schools and hospitals and (3) for im­
plementation of technical assistance 
programs for schools, hospitals, units 
of local government and public care in­
stitutions. Upon DOE approval of a 
State Plan, a State energy agency may 
accept and review applications for fi­
nancial assistance from eligible institu­
tions. If applications are approved by 
a State as being in conformance with 
its approved State Plan and this regu­
lation, the State will forward the ap-

City Hearing date Submit requests to testify 
to—

Hearing location

Seattle, Wash................
Jan. 24, 1979.

Gilbert Haselberger, 
DOE, 1923 Federal 
Bldg., Seattle, Wash. 
98174.

Hilton Hotel Downtown, 
6th and University, 
Seattle, Wash.

Chicago, 111.................... ... Ken Johnson, DOE, 175 
-West Jackson, 3d 
floor, Chicago, 111. 
60604v

Pick Congress Hotel, 520 
South Michigan Ave., 
Chicago, 111.

Washington, D.C.......... .........  Jan. 23, 1979 through
Jan. 25, 1979.

Margaret Sibley, Office 
of State Specific 
Programs, DOE, room 
6456, 12th and 
Pennsylvania Ave. 
NW., Washington, 
D.C. 20461.

Department of Energy, 
room 3000A, 12th and 
Pennsylvania Ave.
NW., Washington. D.C.
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plications once during a grant pro­
gram cycle to DOE. Subject to approv­
al by DOE, grants may then be award­
ed. For purposes of this regulation, a 
“grant program cycle” is a period of 
time to be specified by DOE, which is 

¡ related to the fiscal year for which 
grant funds are appropriated during 
which one complete cycle of grant ac­
tivity occurs, including DOE allocation 
of appropriations to the States, appli­
cation review and approval, and grant 
award.

Funds available to DOE for grant 
awards to a State or eligible institu­
tions thereof will be limited to sums 
allocated to a given State based upon a 
formula which includes population, 
climate and fuel cost factors. Neither 
schools nor hospitals may receive 
more than 70 percent of the total 
amount allocated to a State for 
schools and hospitals programs. 
Except in the case of severe hardship 
for schools and hospitals, Federal 
funds available for grants for techni­
cal assistance programs and energy 
conservation measures must be 
matched with at least an equal share 
of non-Federal funds. Moneys for the 
non-Federal portion of any program or 
measure must come from State, local 
or private sources and cannot, for ex­
ample, be derived from revenue shar­
ing or any other Federal source.

Grants to a State for administrative 
expenses may also be made for up to 
50 percent of such costs. However, a 
grant for this purpose will not exceed 
5 percent of the total granted to all in­
stitutions in a given State for a grant 
program cycle. DOE is particularly in­
terested in receiving comments on this 
aspect of the grants program. DOE 
proposes to utilize funds appropriated 
pursuant to section 397(b) of the Act 
for energy conservation project grants 
and section 400G(b) of the Act for 
technical assistant grants, to fund 
grants to States for the purpose of 
helping to defray the State’s adminis­
trative expenses of evaluating, finan­
cial auditing, monitoring and other ac­
tivities in connection with the various 
energy conservation programs for 
schools, hospitals, units of local gov­
ernment and public care institutions. 
The funds available for this purpose, 
while limited by this regulation to 5 
percent of the amounts actually 
awarded in a given State in a particu­
lar year, would draw upon the entire 
amount appropriated for energy con­
servation projects in the case of 
schools and hospitals, and the entire 
sum appropriated for technical assist­
ance programs in the case of units of 
local government and public care insti­
tutions. A limit on grants for State ad­
ministrative expenses appears consist­
ent with sections 398(a), 398(d) and 
400F(d) of the Act. A 5 percent grant 
ceiling on such expenses is believed

PROPOSED RULES

reasonable and generally consistent 
with administrative expense limita­
tions of other Federal grant programs.

This proposed regulation is designed 
to assure consistency with related 
State programs so es to maximize the 
energy conservation goals of NECPA. 
It is anticipated that the grant pro­
grams established by DOE under the 
new Part 455 will effectively encour­
age the implementation of programs 
and measures which will promote 
energy conservation in facilities owned 
by schools, hospitals, public care insti­
tutions and units of local government 
in accordance with the Congressional 
purpose as stated in NECPA.

* I I .  T e c h n ic a l  A s s is t a n c e  P r o g r a m s

For these grant programs to realize 
their full potential, it is important 
that all no-cost and low-cost energy 
saving operating and maintenance pro­
cedures be undertaken as early as pos­
sible. Therefore, to be eligible for 
technical assistance program grants, 
all institutions must have instituted 
cost-effective energy conservation op­
eration and maintenance procedures 
identified as a result of an energy 
audit. Operations and maintenance 
procedures are actions which require 
no significant investment in equip­
ment or materials and which clearly 
reduce the energy use of the building, 
with no adverse effect on the quality 
or amount of services provided. They 
include procedures such as adjusting 
thermostats, improving furnace main- 
tencnce or reducing air-change rates. 
Under these proposed regulations, a 
“cost-effective” procedure is an action 
which can be reasonably expected to 
result in energy cost-savings which 
exceed the costs, such as increased 
labor requirements associated with im­
plementing the procedure. A signifi­
cant portion of the energy savings po­
tential of a facility can be realized 
through the implementation of sound 
operations and maintenance proce­
dures.

For purposes of this regulation, the 
term “technical assistance” means a 
program or activity for (1) the conduct 
of specialized studies to identify and 
specify energy savings and related cost 
savings that are likely to be realized as 
a result of either modifying operation 
and maintenance procedures in a 
building, or acquiring and installing 
one or more energy conservation meas­
ures in a building, or both and (2) the 
planning or administration of such 
specialized studies. In addition, for 
States, schools and hospitals, which 
are eligible to receive grants to carry 
out energy conservation measures, the 
term “technical assistance” also means 
the planning or administration of spe­
cific remodeling, renovation, repair, re­
placement, or insulation projects relat-4
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ed to the installation of energy conser­
vation measures in a building.

A technical assistance program will 
include a detailed engineering analysis 
of a building to determine its cost-ef­
fective potential for conserving energy 
and using solar or other alternative 
energy resources. Under this proposed 
regulation such an audit will be con­
ducted only by a “technical assistance 
auditor” qualified as such in accord­
ance with applicable State standards 
or criteria. At a minimum, a technical 
assistance auditor must have experi­
ence in energy conservation matters 
and be a registered professional engi­
neer, or an architect-engineer team. 
Grants for a technical assistance pro­
gram will be available for buildings 
owned by units of local government, 
public care institutions, schools and 
hospitals.

Technical assistance auditors will 
not be permitted to have significant fi­
nancial interests in the building for 
which technical assistance is to be per­
formed, nor in the materials and 
equipment that are expected to be 
used. The individual(s) performing 
technical assistance audits will be re­
quired to provide to the grantee insti­
tution a statement certifying (1) as to 
the absence of any significant finan­
cial interest in the program and (2) as 
to their qualifications under State 
standards and DOE regulations to 
serve as a technical assistance auditor.

I I I .  E n e r g y  C o n s e r v a t io n  M e a s u r e s

The grant program for schools and 
hospitals will offer financial assistance 
for the acquisition and installation of 
energy conservation measures after 
the completion of a technical assist­
ance program, or its equivalent. The 
measures listed and defined in § 455.42 
of the proposed regulation are not all- 
inclusive. Measures recommended by 
technical assistance auditors, but not 
listed in this regulation, may still be 
eligible for funding if shown to have 
the potential for saving *a substantial 
amount of energy. Support for de­
tailed designs, specifications and in­
stallation plans for the energy conser­
vation measures proposed for funding 
will also be provided.

Although it appears that energy 
conservation measures have applicabil­
ity to all regions of the Nation, the 
practicality of using a particular meas­
ure will be determined by calculation 
of the simple payback of that meas­
ure. DOE proposes that energy conser­
vation measures having a simple pay­
back period greater than 15 years will 
not be eligible for grants under this 
program. This limitation has been se­
lected to permit consideration of a 
wide range of available technologies, 
while precluding the expenditure of 
limited funding to analyze very high 
cost energy conservation measures
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having a long payback period. DOE so­
licits comments regarding the 15-year 
simple payback period limitation.

IV. A l l o c a t io n  o f  F u n d s

From the funds appropriated for use 
in each grant program cycle DOE will 
offer financial assistance to conduct 
technical assistance programs and ac­
quire and install energy conservation 
measures. NECPA requires that DOE 
allocate funds among the States on 
the basis of such factors as population, 
climate, fuel availability and fuel cost. 
The formula developed by DOE to al­
locate funds among the States pres­
ently contains population, climate and 
fuel cost factors. DOE solicits com­
ments on methods for acquiring fuel 
availability data and on the feasibility 
of utilizing a fuel availability factor in 
the allocation formula. At such time 
as reliable fuel availability data is ac­
quired, DOE may modify the alloca­
tion formula for subsequent grant pro­
gram cycles.

Initially, funds will be allocated 
among the States on the basis of a 
three-part formula. Eighty-three per­
cent of the funds appropriated for 
each fiscal year will be allocated on 
the basis of population and climate 
(heating and cooling degree days) fac­
tors. Seven percent of the funds will

be allocated on an equal share basis. 
The latter percentage is utilized to 
insure that no State, not including the 
territories or the District of Columbia, 
is allocated less than 0.5 percent of the 
total amount available in any grant 
program cycle, as required by NECPA. 
Ten percent of the amounts appropri­
ated will be allocated based upon a 
forecast of the average cost per mil­
lion Btu’s of energy consumed within 
a national region. Population figures 
for each State and the District of Co­
lumbia are based upon 1976 Bureau of 
Census estimates. Population figures 
for the territories were taken from the 
1973 Bureau of Census estimates, the 
latest available for those areas. Popu­
lation totals for both States and terri­
tories are set forth in Table 1. Fuel 
costs are based upon DOE projections 
to 1985 as published in the Adminis­
trator’s Annual Report 1978, Energy 
information Administration, and are 
set forth in Table 2. Climate informa­
tion is taken from the National Ocean­
ic and Atmospheric Administration 
State heating and cooling degree 
tables, reflecting the annual average 
by State for 30 years, 1941 through 
1970. Table 3 presents this data.

Combining these factors as indicated 
by the proposed formula produces a 
State, allocation factor as shown in 
Table 4.
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[6450-01-C] TABLE 1

STATE SHARE OF
STATE POPULATION ( I N  THOUSANDS) N A TIO N A L

ALABAMA 3 6 6 5 0 .0 1 6 8
ALASKA 3 8 2 0 .0 0 1 8
ARIZO NA 2 2 7 0 0 .0 1 0 4
ARKANSAS 2 1 0 9 0 .0 0 9 7
C A L IF O R N IA 2 1 5 2 0 0 .0 9 8 8
COLORADO 2 5 8 3 0 .0 1 1 9
CONNECTICUT 3 1 1 7 0 .0 1 4 3
DELAWARE 5 8 2 0 * 0 0 2 7
D IS T .  OF C O L. 7 0 2 0 .0 0 3 2
FLO R ID A 8 4 2 1 0 .0 3 8 7
GEORGIA 4 9 7 0 0 * 0 2 2 8
H A W A II 8 8 7 0 * 0 0 4 1
IDAHO 8 3 1 0 .0 0 3 8
IL L IN O IS 1 1 2 2 9 0 .0 5 1 6
IN D IA N A 5 3 0 2 0 .0 2 4 3
IOWA 2 8 7 0 0 .0 1 3 2
KANSAS 2 3 1 0 0 .0 1 0 6
KENTUCKY 3 4 2 8 0 .0 1 5 7
L O U IS IA N A 3 8 4 1 0 .0 1 7 6
M AINE 1 0 7 0 0 .0 0 4 9
MARYLAND 4 1 4 4 0 .0 1 9 0
MASSACHUSETTS 5 8 0 9 0 .0 2 6 7
M ICHIG AN 9 1 0 4 0 * 0 4 1 8
MINNESOTA 3 9 6 5 0 .0 1 8 2
M IS S IS S IP P I 2 3 5 4 0 .0 1 0 8
M ISSO URI 4 7 7 8 0 .0 2 1 9
MONTANA 7 5 3 0 .0 0 3 5
NEBRASKA 1 5 5 3 0 .0 0 7 1
NEVADA 6 1 0 0 .0 0 2 8
NEW HAMPSHIRE 8 2 2 0 .0 0 3 8
NEW JERSEY 7 3 3 6 0 .0 3 3 7
NEW MEXICO 1 1 6 8 0 .0 0 5 4
NEW YORK 1 8 0 8 4 0 .0 8 3 0
NORTH CAROLINA 5 4 6 9 0 .0 2 5 1
NORTH DAKOTA 6 4 3 0 .0 0 3 0
OHIO 1 0 6 9 0 0 .0 4 9 1
OKLAHOMA 2 7 6 6 0 .0 1 2 7
OREGON 2 3 2 9 0 .0 1 0 7
PENNSYLVANNIA 1 1 8 6 2 0 .0 5 4 5
RHODE IS LA N D 9 2 7 0 .0 0 4 3
SOUTH CAR OLINA 2 8 4 8 0 .0 1 3 1
SOUTH DAKOTA 6 8 6 0 .0 0 3 1
TENNESSEE 4 2 1 4 0 .0 1 9 3
TEXAS 1 2 4 8 7 0 .0 5 7 3
UTAH 1 2 2 8 0 .0 0 5 6
VERMONT 4 7 6 0 * 0 0 2 2
V IR G IN IA 5 0 3 2 0 .0 2 3 1
WASHINGTON 3 6 1 2 0 .0 1 6 6
WEST V IR G IN IA 1 8 2 1 0 .0 0 8 4
W ISCONSIN 4 6 0 9 0 * 0 2 1 2
WYOMING 3 9 0 0 .0 0 1 8
AMERICAN SAMOA 2 8 0 .0 0 0 1
GUAM 1 0 0 0 .0 0 0 5
PUERTO R ICO 2 9 5 1 0 .0 1 3 5
V IR G IN  ISLA N D S
4

8 3 0 .0 0 0 4
♦
U.S>. TOTAL 2 1 7 8 2 0 1 .0 0 0 0
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T A B L E  3

HEA TING COOLING
DEGREE DEGREE STATE SHARE

STATE DAYS DAYS HDD -f CDD
ALABAMA 2 6 9 5 1 9 9 9 0 .0 1 3 4
ALASKA 1 2 0 1 2 8 0 .0 3 4 4
ARIZONA 2 2 9 8 2 6 2 4 0 .0 1 4 1
ARKANSAS 3 2 1 4 1 8 9 2 0 .0 1 4 6
C A L IFO R N IA 2 7 2 8 6 6 9 0 .0 0 9 7
COLORADO 7 0 0 4 3 3 6 0 .0 2 1 0
CONNECTICUT 6 1 3 0 5 0 7 0 .0 1 9 0
DELAWARE 4 7 8 0 1 0 2 1 0 .0 1 6 6
D IS T .  OF COL. 4 7 5 0 1 0 1 5 0 .0 1 6 5
FLO RIDA 7 0 4 3 3 6 8 0 .0 1 1 7
GEORGIA 2 6 8 4 1 8 5 9 0 .0 1 3 0
H A W A II 1 3 5 2 8 0 .0 1 0 1
IDAHO 6 9 1 7 4 1 5 0 .0 2 1 0
IL L IN O IS 6 0 5 8 9 5 0 0 .0 2 0 1
IN D IA N A 5 7 1 3  ' 9 5 2 0 .0 1 9 1
IOWA 6 8 3 4 8 7 6 0 .0 2 2 1
KANSAS 4 9 0 0 1 5 4 3 0 * 0 1 8 4
KENTUCKY 4 4 1 4 1 2 5 4 0 .0 1 6 2
L O U IS IA N A 1 7 0 1 2 6 3 6 0 .0 1 2 4
M AINE 8 0 0 2 2 2 2 0 .0 2 3 5
MARYLAND 4 7 8 2 1 0 1 5 0 .0 1 6 6
MASSACHUSETTS 6 2 3 2 4 6 7 0 .0 1 9 2
M ICHIG AN 6 7 3 9 5 9 3 , 0 .0 2 1 0
MINNESOTA 8 7 2 9 4 7 3 0 .0 2 6 3
M IS S IS S IP P I 2 4 1 1 2 2 2 3 0 .0 1 3 3
M ISSO U R I 5 0 2 4 1 3 3 2 0 .0 1 8 2
MONTANA 8 2 9 2 2 3 9 0 .0 2 4 4
NEBRASKA 6 3 4 7 1 0 9 9 0 .0 2 1 3
NEVADA 4 3 7 0 1 5 0 0 0 .0 1 6 8
NEW HAMPSHIRE 7 5 3 5 2 9 7 0 .0 2 2 4
NEW JERSEY 5 4 7 0 8 7 7 0 .0 1 8 ^
NEW MEXICO 4 7 6 6 9 7 2 0 .0 1 6 4
NEW YORK 5 8 9 9 6 7 7 0 .0 1 8 8
NORTH CAROLINA 3 3 9 2 1 4 5 4 0 .0 1 3 9
NORTH DAKOTA 9 4 8 4 4 2 1 0 .0 2 8 4
OHIO 5 7 7 9 7 9 7 0 .0 1 8 8
OKLAHOMA 3 5 0 8 2 0 0 3 0 .0 1 5 8
OREGON 5 2 5 4 1 9 3 0 .0 1 5 6
PENNSYLVANNIA 5 7 5 5 7 2 3 0 .0 1 8 5
RHODE ISLAND 5 9 2 4 4 4 5 0 .0 1 8 2
SOUTH CAROLINA 2 6 9 7 1 8 8 5 0 .0 1 3 1
SOUTH DAKOTA 7 6 8 1 8 0 1 0 .0 2 4 3
TENNESSEE 3 8 0 1 1 4 5 8 0 .0 1 5 1
TEXAS 2 0 1 5 2 6 6 9 0 .0 1 3 4
UTAH 6 5 8 0 6 3 0 0 * 0 2 0 6
VERMONT 7 8 7 3 2 9 3 0 .0 2 3 4
V IR G IN IA 4 2 8 6 1 1 1 3 0 * 0 1 5 5
WASHINGTON 5 7 5 2 171 0 .0 1 7 0
WEST V IR G IN IA 5 1 0 8 8 4 9 0 .0 1 7 1
W ISCONSIN 7 5 3 1 5 4 1 0 .0 2 3 1
WYOMING 7 8 9 5 3 2 6 0 .0 2 3 5
AMERICAN SAMOA 1 5 3 2 5 0 .0 1 5 2
GUAM 1 5 5 2 0 0 .0 1 5 8
PUERTO R ICO 7 0 4 4 9 0 7 0 .0 1 6 1
V IR G IN  ISLANDS  
• ♦

7 0 4 5 4 2 7 0 .0 1 7 6
• ♦
U .S .  TOTAL 2 7 1 8 6 0 7 7 3 8 9 0 .9 6 5 5

FEDERAL REGISTER, VOL. 44, NO. 4— FRIDAY, JANUARY 5, 1979



1586 PROPOSED RULES

T A B L E  4

STATE 0 7 * 1 /N + . 1 9 S F /N F + . 8 3 *S P C /N P C = ALLOCATION
FACTOR

ALABAMA • 0 0 1 3 .0 0 2 1 .0 1 1 2 • 0 1 4 6
ALASKA .0 0 1 3 • 0 0 1 6 •0 0 3 0 •0 0 5 9
ARIZONA • 0 0 1 3 • 0 0 1 ? •0 0 7 3 • 0 1 0 4
ARKANSAS .0 0 1 3 • 0 0 1 4 .0 0 7 0 .0 0 9 7
C A L IFO R N IA .0 0 1 3 • 0 0 1 9 .0 4 7 5 .0 5 0 7
COLORADO .0 0 1 3 • 0 0 1 6 .0 1 2 3 • 0 1 5 2
CONNECTICUT • 0 0 1 3 • 0 0 1 9 • 0 1 3 4 • 0 1 6 6
DELAWARE • 0 0 1 3 • 0 0 1 9 • 0 0 2 2 • 0 0 5 3
D IS T .  OF COL* • 0 0 1 3 .0 0 1 9 .0 0 2 6 • 0 0 5 8
FLO RIDA • 0 0 1 3 .0 0 2 1 " • 0 2 2 3 .0 2 5 7
GEORGIA • 001-3 •0 0 2 1 .0 1 4 7 • 0 1 8 1
H A W A II .0 0 1 3 • 0 0 1 9 .0 0 2 0 .0 0 5 2
IDAHO • 0 0 1 3 • 0 0 1 6 • 0 0 4 0 • 0 0 6 9
IL L IN O IS *0 0 1 3 .0 0 1 7 .0 5 1 1 .0 5 4 1
IN D IA N A • 0 0 1 3 .0 0 1 7 .0 2 3 0 .0 2 6 0
IOWA • 0 0 1 3 • 0 0 1 8 .0 1 4 4 • 0 1 7 5
KANSAS .0 0 1 3 • 0 0 1 8 .0 0 9 7 .0 1 2 8
KENTUCKY • 0 0 1 3 • 0 0 2 1 .0 1 2 6 • 0 1 6 0
L O U IS IA N A .0 0 1 3 • 0 0 1 4 .0 1 0 8 • 0 1 3 5
MAINE .0 0 1 3 • 0 0 1 9 .0 0 5 7 .0 0 8 9
MARYLAND • 0 0 1 3 .0 0 1 9 • 0 1 5 6 • 0 1 8 8
MASSACHUSETTS • 0 0 1 3 .0 0 1 9 .0 2 5 3 • 0 2 8 5
M ICHIG AN • 0 0 1 3 • 0 0 1 7 • 0 4 3 4 • 0 4 6 4
MINNESOTA • 0 0 1 3 .0 0 1 7 .0 2 3 7 .0 2 6 7
M IS S IS S IP P I • 0 0 1 3 .0 0 2 1 • 0 0 7 1 • 0 1 0 5
M ISSO U R I • 0 0 1 3 • 0 0 1 8 .0 1 9 7 • 0 2 2 8
MONTANA .0 0 1 3 • 0 0 1 6 • 0 0 4 2 .0 0 7 1
NEBRASKA • 0 0 1 3 • 0 0 1 8 .0 0 7 5 .0 1 0 6
NEVADA • 0 0 1 3 .0 0 1 9 • 0 0 2 3 • 0 0 5 5
NEW HAMPSHIRE • 0 0 1 3 .0 0 1 9 .0 0 4 2 .0 0 7 4
NEW JERSEY .0 0 1 3 • 0 0 2 1 • 0 3 0 3 *0 3 3 6
NEW MEXICO • 0 0 1 3 • 0 0 1 4 • 0 0 4 4 .0 0 7 0
NEW YORK • 0 0 1 3 • 0 0 2 1 ♦ 0 7 7 3 • 0 8 0 6
NORTH CAROLINA • 0 0 1 3 • 0 0 2 1 .0 1 7 2 • 0 2 0 6
NORTH DAKOTA .0 0 1 3 • 0 0 1 6 .0 0 4 1 .0 0 7 0
OHIO • 0 0 1 3 .0 0 1 7 .0 4 5 7 • 0 4 8 7
OKLAHOMA • 0 0 1 3 • 0 0 1 4 .0 0 9 9 • 0 1 2 6
OREGON • 0 0 1 3 • 0 0 1 6 .0 0 8 2 • 0 1 1 1
P E N N S Y L V A N IA • 0 0 1 3 .0 0 1 9 ♦ 0 4 9 9 • 0 5 3 1
RHODE ISLAND • 0 0 1 3 .0 0 1 9 • 0 0 3 8 • 0 0 7 0
SOUTH CAROLINA • 0 0 1 3 • 0 0 2 1 .0 0 8 5 • 0 1 1 9
SOUTH DAKOTA .0 0 1 3 • 0 0 1 6 • 0 0 3 8 .0 0 6 7
TENNESSEE • 0 0 1 3 • 0 0 2 1 • 0 1 4 4 .0 1 7 8
TEXAS • 0 0 1 3 • 0 0 1 4 • 0 3 8 0 .0 4 0 7
UTAH • 0 0 1 3 • 0 0 1 6 .0 0 5 8 .0 0 8 6
VERMONT • 0 0 1 3 .0 0 1 9 • 0 0 2 5 .0 0 5 7
V IR G IN IA .0 0 1 3 .0 0 1 9 .0 1 7 7 .0 2 0 8
WASHINGTON • 0 0 1 3 • 0 0 1 6 • 0 1 3 9 .0 1 6 8
WEST V IR G IN IA .0 0 1 3 • 0 0 1 9 .0 0 7 0 • 0 1 0 2
W ISCONSIN *0 0 1 3 .0 0 1 7 .0 2 4 2 .0 2 7 2
WYOMING • 0 0 1 3 • 0 0 1 6 .0 0 2 1 .0 0 5 0
AMERICAN SAMOA • 0 0 1 3 • 0 0 1 9 .0 0 0 1 • 0 0 3 2
GUAM .0 0 1 3 .0 0 1 9 • 0 0 0 4 .0 0 3 5
PUERTO RICO *0 0 1 3 .0 0 2 1 • 0 1 0 8 • 0 1 4 1
V IR G IN  ISLANDS  
• «

.0 0 1 3 • 0 0 2 1 • 0 0 0 3 • 0 0 3 7

U .S .  TOTAL .0 7 0 0 • 1 0 0 0 .8 3 0 0 1 .0 0 0 0
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NECPA requires that, except for 
schools and hospitals in a class of 
severe hardship, The Federal share of 
the costs for any program or measure 
may not exceed 50 percent and the re­
mainder of the costs of any technical 
assistance program or energy conser­
vation measure must be provided from 
non-Federal sources. DOE proposes 
that in-kind contributions may be con­
sidered as part or all of the non-Feder­
al share. In-kind contributions are sub­
ject to the limitations established in 
Subpart E of the proposed regulation 
and must be directly related to the 
program or measure to be approved. 
The inclusion of a school or hospital 
in the severe hardship category for up 
to 90 percent funding of a program or 
measure will be determined, among 
other factors, by the applicant’s inabil­
ity to match the 50 percent Federal 
share, by climatalogical conditions and 
by fuel costs or availability. DOE solic­
its comments on the criteria to be used 
in determining which schools and hos­
pitals are in a class of severe hardship 
and the method for determining the 
maximum Federal share for any insti­
tution in a class of severe hardship.

Appropriations for support of this 
grant program will be made to DOE 
annually, one appropriation for pro­
grams and measures for schools and 
hospitals, another appropriation for 
technical assistant programs for units 
of local government and public care in­
stitutions. Separate allocations, using 
the formula described above, will be 
made to each State for each appropri­
ation. DOE will inform each State of 
all allocation (and reallocation) ac­
tions.

Once a grant is made to a State or 
institution thereof, DOE anticipates 
that the funds will be obligated and 
expended in accordance with miles­
tones established in the grant applica­
tion. In the event a State does not for­
ward a sufficient number of grant ap­
plications to DOE to award all funds 
allocated for use within that State in a 
given grant program cycle, DOE will 
reallocate such funds among all the 
States for the succeeding grant pro­
gram cycle.

V. State Plans

A State Plan is the planning docu­
ment for organizing and managing 
technical assistance programs and 
energy conservation measures within 
the State for the duration of the 
entire grant program. States partici­
pating in the program will be responsi­
ble for preparing and implementing a 
DOE approved State Plan. A State’s 
review, ranking and recommendation 
to DOE regarding applications re­
ceived from prospective grantees will 
also be governed by the State Plan.

Each State will be responsible for 
direct oversight, monitoring and finan­

cial auditing of the programs and 
measures for which grants are award­
ed in that State to ensure compliance 
with program requirements. States 
will be responsible for notifying DOE 
promptly of any indication of non- 
compliance or misuse of grant funds. 
State Plans shall contain a description 
of the policies and procedures the 
State proposes to use in  order to fulf ill 
these responsibilities.

Basic data gathered about buildings 
as a result of the preliminary energy 
audits should be summarized in the 
State Plan, and estimates should also 
be made of possible energy savings, 
energy conservation needs and the 
number and types of buildings that 
may qualify for further financial as­
sistance.

Key elements in the State Plan are 
the criteria and the procedures to be 
used in evaluating and ranking appli­
cations for financial assistance. Each 
State may establish in its State Plan 
any requirements, additional to those 
set forth in this regulation, which it 
considers necessary for planning and 
administering technical assistance pro­
grams and energy conservation meas­
ures in the State. States should, how­
ever, avoid placing undue administra­
tive burdens on any applicants. State 
Plans must assure that equitable con­
sideration is given to all eligible insti­
tutions.

The views of eligible institutions or 
Statewide organizations representing 
such institutions, or both, should be 
solicited and considered during the de­
velopment of the State Plan. State 
Plans should also be reviewed by State 
school facilities agencies and State 
hospital facilities agencies, where such 
exist within a given State.

Until a State Plan, approved by 
DOE, for a given State is in effect, no 
financial assistance for technical as­
sistance programs or energy conserva­
tion measures will be made available 
to institutions within that State.

State Plans must also set forth the 
extent to which, and by which meth­
ods, the State will encourage utiliza­
tion of solar space heating, cooling 
and electric systems and solar water 
heating systems.

DOE recognizes that some States 
and municipalities have retained some 
regulations or building codes which 
may have the effect of impeding the 
introduction of energy-saving devices 
and equipment, particularly in the 
case of solar energy systems. There­
fore, early review of applicable State 
regulations and local codes is encour­
aged to identify any restrictions on or 
barriers to achievement of energy con­
servation goals which must be taken 
into account in formulating and imple­
menting State Plans.

VI. Applications

Applications for technical assistance 
program grants and energy conserva­
tion measures grants will be forwarded 
by the applicant to the State for its 
review, evaluation and ranking in pri­
ority according to criteria contained in 
the State Plan. Applicants must in­
clude all of the information required 
by Subpart E of the proposed regula­
tion and any additional information 
required by the State. Applications 
which are consistent with the State 
Plan and applicable regulations 
should, at the time specified by DOE, 
be transmitted by the State to DOE 
for final approval and grant award. 
State applications for grants, includ­
ing grants to defray administrative ex­
penses, should be transmitted to DOE 
at the same time. Comments are re­
quested concerning the scope and clar­
ity of the requirements set forth in 
Subpart E of the proposed regulation 
and the ability of applicants to comply 
with those provisions.

VII. State Evaluation and Ranking 
of Applications

States will be responsible for review­
ing and evaluating each application re­
ceived for consistency with the State 
Plan, this regulation, and other appli­
cable State, local and Federal laws and 
regulations. As an additional means 
for assuring that the programs and 
measures proposed for funding are co­
ordinated with other State and Feder­
al programs, as required by NECPA, 
States must forward applications re­
ceived from schools and hospitals to 
the applicable State school facilities 
agency or State hospital facilities 
agency for review and certification as 
to compliance with State programs for 
educational facilities and State health 
plans.

States shall rank each building for 
which funding applications have been 
submitted. Such ranking must be 
based upon the energy conservation 
potential of the building as deter­
mined through an energy audit. States 
must also give preference to those ap­
plicants that have completed an 
energy audit without the use of Feder­
al funds. States shall be responsible 
for developing any further specific 
ranking procedures and criteria for in­
clusion in a State Plan.

Simple payback periods will be the 
main criteria used to rank buildings 
covered by grant applications for 
energy conservation measures. Life- 
cycle costing, discounted payback and 
simple payback methodologies were 
considered for use as criteria for rank­
ing applications. The simple payback 
methodology was chosen because it 
offers an opportunity to standardize 
payback calculations and thereby ease 
administration, and because it directly 
reflects the energy cost savings accru-

FEDERAL REGISTER, V O L  44, NO. 4— FRIDAY, JANUARY 5, 1979



1588 PROPOSED RULES

ing from an energy conservation meas­
ure.

For applications for financial assist­
ance to implement energy conserva­
tion measures, Subpart F of the pro­
posed regulation specifies the criteria 
which will be evaluated by the State. 
Each State will assign a specific 
weight, as justified by the conditions 
within the State, to each criterion set 
forth in the regulation and listed in 
order of descending priority. Thus, the 
projected payback period criterion 
must be given the greatest weight, 
conversion to renewable energy 
sources the next greatest weight, etc.

VIII. P rogram R eports.
It is important that the energy and 

cost savings achieved by participating 
institutions through this grants pro­
gram be documented, not only to allow 
better monitoring of the operation of 
the grants program, but also to dem­
onstrate what has been accomplished 
by the various energy conservation 
programs for schools, hospitals, units 
of local government and public care in­
stitutions. To this end, DOE proposes 
that each grantee submit an interim 
report to the State semi-annually until 
the program or measure is completed. 
This interim report should summarize 
progress and accomplishments, prob­
lems encountered, and other relevant 
information. Each State in turn will 
submit a semi-annual report to DOE 
summarizing the information received 
from the grantees. At the end of the 
program or measure, each grantee will 
also submit a final technical report to 
the State describing the work accom­
plished and the results achieved. A 
summary of that technical report 
must be forwarded to DOE simulta­
neously with the transmittal of the 
basic report to the State.

IX. G rant Awards

Under Title III of NECPA, DOE 
may make grants of up to 50 percent 
of the cost of a technical assistance 
program to States, schools, hospitals, 
public care institutions and units of 
local governments, and up to 50 per­
cent of the cost of an energy conserva­
tion measure to States, schools and 
hospitals.

As part of any grant award for tech­
nical assistance or energy conservation 
measures, DOE may concurrently 
grant up to 5 percent of the total of all 
grants made to institutions in a given 
State in a grant program cycle directly 
to that State to help defray its ex­
penses of administration. The award 
of such grants on a cost-sharing basis 
should assure sufficient funds to the 
State to carry out its planning and ad­
ministrative responsibilities under the 
program.

The total of all grant awards to 
schools and hospitals for funding tech­

nical assistance programs may not 
exceed 30 percent of the amounts ap­
propriated to DOE for energy conser­
vation project grants (pursuant to sec­
tion 397(b) of the Act for the fiscal 
year ending September 30, 1978; 15 
percent of such appropriations for the 
fiscal year ending September 30, 1979; 
and 5 percent of such appropriations 
for the fiscal year ending September 
30,1980.

X. R eporting R equirements

U.S. Government standard forms for 
grant-in-aid programs will be used in­
sofar as possible. If there are any ex­
ceptions to this policy, they will be ex­
amined and justified element by ele­
ment. At this time, the only modifica­
tions to the standard reporting re­
quirements are to be included in the 
“Remarks” section of Standard Form 
424. The proposed items are:

1. Certification of applicant eligibil­
ity,

2. Specific building identification,
3. Energy use and savings data,
4.Statement regarding implementa­

tion of cost-effective recommenda­
tions,

5. Detailed schedule of project activi­
ties,

6. Reports of other prerequisite ac­
tions taken in conjunction with this 
program,

7. Assurances regarding potential 
conflicts of interest,

8. Statements regarding the qualifi­
cations of technical assistance audi­
tors, and

9. Statements regarding compliance 
with provisions of the Davis-Bacon Act 
and other Federal, State and local 
laws and regulations.

XI. Nondiscrimination

DOE has published a proposed rule- 
making in the F ederal R egister enti­
tled, “Nondiscrimination in Federally 
Assisted Programs”, 43 FR 53658 et. 
seg., November 16, 1978. Where appli­
cable, grantees will be responsible for 
compliance with the provisions of that 
rulemaking upon publication of that 
final rulemaking.

XII. Comment P rocedures

( 1 ) WRITTEN COMMENTS

Interested persons are invited to 
submit written comments with respect 
to the proposed regulation to the 
Office of State Specific Programs, De­
partment of Energy, Room 6456, 12th 
and Pennsylvania Ave., NW., Washing­
ton, D.C. 20461. Comments should be 
identified on the outside of the enve­
lope and on the document with the 
designation “TA/ECP”. Fifteen (15) 
copies should be submitted. All com­
ments received will be available for 
public inspection in the DOE Reading 
Room, Room GA-152, Forrestal Build­

ing, 1000 Independence Avenue, SW, 
Washington, D.C., between the hours 
of 8:00 a.m. and 4:30 p.m., e.s.t., 
Monday through Friday. All com­
ments and related information must 
be received by January 28, 1979, 
before 4:30 p.m., e.s.t., in order to 
insure consideration.

Any information or data considered 
by the person furnishing it to be confi­
dential must be so identified and sub­
mitted in writing, one copy only. Any 
material not accompanied by a state­
ment of confidentiality will not be 
treated as confidential. DOE reserves 
the right to determine the confiden­
tial status of the information or tlata 
and to treat it according to its determi­
nation.

(2 )  PUBLIC HEARINGS

DOE has determined that, in addi­
tion to the hearing in Washington, 
D.C., it will hold hearings in Chicago, 
Illinois and Seattle, Washington to re­
ceive oral presentations from interest­
ed persons.

The Washington, D.C. hearing will 
be held at 9:30 a.m., e.s.t., on January 
23, 24, and 25, 1979, Room 3000A, 12th 
and Pennsylvania Ave., N.W., Wash­
ington, D.C.

Any person who has an interest in 
the proposed regulation or who is a 
representative of a group or class of 
persons which has an interest in it 
may make a written request for an op­
portunity to make an oral presenta­
tion. Such a request should be directed 
to Margaret Sibley, Office of State 
Specific Programs, Department of 
Energy, Room 6456, 12th and Pennsyl­
vania Avenue, N.W., Washington, D.C. 
20461, and must be submitted on or 
before January 17, 1979, by 4:30 p.m., 
e.s.t. The person making the request 
should describe his or her interest in 
the proceeding and provide a concise 
summary of the proposed oral presen­
tation and a phone number where he 
or she may be reached. Each person 
who, in DOE's judgment, proposes to 
present relevant material and informa­
tion shall be selected to be heard and 
shall be notified by DOE of his or her 
participation before 4:30 p.m., e.s.t., 
January 19, 1979, and shall submit 15 
copies of their proposed statement to 
Margaret Sibley, Office of State Spe­
cific Programs, Department of Energy, 
Room 6456, 12th and Pennsylvania 
Avenue, N.W., Washington, D.C. 20461 
by 9 a.m., e.s.t., January 23,1979.

The hearings in Chicago, Illinois and 
Seattle, Washington will be held be­
ginning at 9:30 a.m., local time, on the 
dates and at the locations specified 
below.

Any person who has an interest in 
this proceeding or is the representa­
tive of a group or class of persons 
which has an interest in it may inake a 
written request for an opportunity to
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make an oral presentation. Such a re­
quest should be directed to DOE, at 
the address given below for the appro­
priate city and must be received before 
4:30 p.m., local time on January 17,
1979. Procedures for notification shall 
be the same as in the case òf the 
Washington, D.C. hearing.

DOE also received comments and as­
sistance from its Regional Offices.

In accordance with DOE’s obligation 
under the National Environmental 
Policy Act of 1969 (NEPA), 42 U.S.C. 
4321 et seq., DOE is undertaking an 
environmental assessment of all pro­
grams under Title III of the NECPA.

City Hearing date Submit requests to testify to— Hearing location

Seattle, WA  ............  Jan. 22, 1979 Gilbert Haselberger, DOE, 1923 Hilton Hotel Downtown,
through Jan. Federal Building, Seattle, WA 6th and University,

' 24, 1979. 98174. Seattle, WA
Chicago, IL....................  Jan. 22, 1979 Ken Johnson, DOE, 175 W. Jack- Pick Congress Hotel, 520

through Jan. son, Third Floor, Chicago, IL South Michigan Ave.,
24, 1979. 60604. Chicago, IL

C. CONDUCT OF HEARINGS

DOE reserves the right to arrange 
the schedule of presentations to be 
heard and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentation may 
be limited, based on the number of 
persons requesting to be heard.

A DOE official will be designated as 
presiding officer to chair the hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements.

Any participant who wishes to ask a 
question at the hearing may submit 
the question, in writing, to the presid­
ing officer. The presiding officer will 
determine whether the question is rel­
evant and material, and whether the 
time limitations permit it to be pre­
sented for answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of­
ficer.

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 
be retained by DOE and made availa­
ble for inspection at the DOE Free­
dom of Information Reading Room, 
Room GA 152, Forrestal Building, 
1000 Independence Avenue, SW., 
Washington, D.C. 20585, between the 
hours of 8:00 a.m. and 4:30 p.m., e.s.t., 
Monday through Friday. Any person 
may purchase a copy of the transcript 
from the reporter.

XIII. Consultation W ith  Other F ed­
eral Agencies, Environmental and
Urban R eviews and R egulatory
Analysis

In preparing this proposed regula­
tion, issues and options were reviewed 
by representatives of the Secretary of 
the Department of Health, Education, 
and Welfare, and the Administrator of 
the Environmental Protection Agency.

This assessment and any additional 
NEPA review will be completed prior 
to the promulgation of the final rule- 
making. NECPA also requires DOE to 
issue a final rule for these grant pro­
grams within a specified period after 
enactment. DOE seeks to afford mem­
bers of the public at least 30 days to 
comment on this notice of proposed 
rulemaking. Consequently, DOE is 
unable to complete an environmental 
assessment to accompany this notice 
of proposed rulemaking.

This proposed regulation has been 
reviewed in accordance with Executive 
Order 12044, 43 FR 12661, and DOE’s 
proposed directive implementing the 
Order published at 43 FR 18634 and, 
pursuant thereto, it has been deter­
mined to be a “significant regulation” 
likely to have a “major impact”. A reg­
ulatory analysis is being prepared by 
DOE and will be made available to the 
public before issuance of a final regu­
lation. Notwithstanding the determi­
nation that this proposed regulation is 
significant, which would usually re­
quire a 60 day comment period, the 
Deputy Secretary has approved a 
shorter comment period so that, con­
sonant with the requirements of 
NEPCA, the final rule may be issued 
at the earliest practicable date.

This proposed regulation has also 
been reviewed in accordance with 
OMB Circular A-116 to assess the im­
pacts on urban centers and communi­
ties. DOE has determined that the 
proposed regulation is a major policy 
and program initiative which requires 
formal urban and community impact 
analysis. Such analysis is being pre­
pared by DOE for incorporation into 
the regulatory analysis required under 
Executive Order 12044.

DOE has been advised by the Office 
of Management and Budget (OMB) 
that this program is exempted from 
the requirements of OMB Circular A- 
95.

As required by section 7(c)(2) of the 
Federal Energy Administration Act of

1974, Pub. L. 93-275, a copy of this 
notice has been submitted to the Ad­
ministrator of the Environmental Pro­
tection Agency (EPA) for comments 
concerning the impact of this proposal 
on the quality of the environment. 
The Administrator had no comments.

In consideration of the foregoing, 
the Department of Energy proposes to 
amend Chapter II, Title 10 of the 
Code of Federal Regulations by adding 
new Subparts C through I to Part 455 
as set forth below.

Issued in Washington, D.C., Decem­
ber 29,1978.

Omi Walden,
Assistant Secretary, Conserva­

tion and Solar Applications, 
Department of Energy.

10 CFR Part 455 is amended by es­
tablishing new Subparts C, D, E, F, G, 
H and I as follows:

T able of Contents

Subpart C— Technical Assistance Programs for 
Schools, Hospitals, Units of Local Govern­
ment and Public Care Institutions

Sec.
455.40 Purpose and Scope.
455.41 Eligibility.
455.42 Contents of Program.

Subpart D— Energy Conservation Measures for 
Schools and Hospitals

455.50 Purpose and Scope.
455.51 Eligibility.
455.52 Contents of Program.

Subpart E— Applicant Responsibilities

455.60 Grant Application Submittals.
455.61 Applicant Certifications.
455.62 Grant Applications for State Ad­

ministrative Expenses.
455.63 Grantee Records and Reports.

Subpart F— State Responsibilities

455.70 State Evaluation of Grant Applica­
tions.

455.71 State Ranking of Grant Applica­
tions.

455.72 Forwarding of Applications.
455.73 State Duties.

Subpart G— Grant Awards

455.80 Approval of Grant Applications.
455.81 Grant Awards for Units of Local 

Government and Public Care Institu­
tions.

455.82 Grant Awards for Schools and Hos­
pitals.

455.83 Grant Awards for State Administra­
tive Expenses.

Subpart H— State Plan Development and 
Approval.

455.90 Contents of State Plan.
455.91 Submission and Approval of State 

Plans.
455.92 State Plans Developed by the Secre­

tary.
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Subpart I— Allocation of Appropriations 
Among the States

455.100 Allocation of Funds.
455.101 Allocation Formulas
455.102 Reallocation of Funds.
455.103 Reallocation of Preliminary 

Energy Audit/Energy Audit Funds.

A uthority: Parts 1 and 2 of Title III of 
the National Energy Conservation Policy 
Act, Pub. L. 95-619, 92 Stat. 3206 et seq., 
which establishes Parts G and H, respective­
ly, of Title III of the Energy Policy and 
Conservation Act, Pub. L. 94-163, 42 U.S.C. 
6321 et seq.; Section 365(e)(2), 42 U.S.C. 6325
(e)(2), of the Energy Conservation and Pro­
duction Act, Pub. L. 94-385, 42 U.S.Ç. 6801 
et seq.; Department of Energy Organization 
Act, Pub. L. 95091, 42 U.S.C.- 7101 et seq.; 
Federal Grant and Cooperative Agreement 
Act of 1977, Pub. L. 95-224, 41 U.S.C. 501 et 
seq.; E.O. 12009, 42 FR 46267; E.O. 12044, 43 
FR 12661.
Subpart C— Technical Assistance Programs for

Schools, Hospitals, Units of Local Govern­
ment and Public Care Institutions

§ 455.40 Purpose and scope.
This subpart sets forth the contents 

of technical assistance programs that 
may receive financial assistance under 
this part and determines the eligibility 
of States, as well as schools, hospitals, 
units of local government and public 
care institutions located in States that 
have an approved State Plan to re­
ceive grants for technical assistance to 
be performed in buildings owned by 
such institutions.

§ 455.41 Eligibility.
To be eligible to receive financial as­

sistance for a technical assistance pro­
gram, an applicant must----

(a) Be a State, school, hospital, unit 
of local government or public care in­
stitution as defined in § 455.2;

(b) Be a State having, or be located 
in a State which has, an approved 
State Plan as described in Subpart H 
of this part;

(c) Subsequent to the most recent 
construction, configuration or utiliza­
tion change to the building, have con­
ducted an energy audit or its equiva­
lent, as determined by the State, for 
the building or buildings for which fi­
nancial assistance is to be requested;

(d) Assure that it has implemented 
ail cost-effective operations and main­
tenance procedures which are identi­
fied as a result of the energy audit;

(e) Have no plan or intention at the 
time of application to close such build­
ing or buildings for which financial as­
sistance is to be requested within the 
simple payback period of any measure 
proposed for the building; and

(f) Submit an application in accord­
ance with the provisions of this part 
and the approved State Plan.

§ 455.42 Contents of program.
(a) A technical assistance program 

shall include a detailed engineering 
analysis of a building by a technical 
assistance auditor to identify energy 
and cost savings likely to be realized as 
a result of implementing all cost-effec­
tive operation and maintenance proce­
dures (in addition to those identified 
in an energy audit) and also, one or 
more energy conservation measures, 
including measures for conversion to 
solar or other alternative renewable 
energy sources.

(b) At the conclusion of a technical 
assistance program, the technical as­
sistance auditor shall prepare a final 
report which shall include—

(1)A description of building charac­
teristics and energy data including—

(1) Name and address of the building 
and its owner;

(ii) Weather and climate data includ­
ing building orientation, shading, solar 
radiation, etc.;
T (iii) Function of and use patterns for 
the building frequency and normal oc­
currence of energy consumption 
peaks;

(iv) Mechanical details for the heat­
ing, ventilation and air conditioning 
(HVAC) systems;

(v) Operating characteristics of 
other energy using systems, such as 
domestic hot water, lighting, and con­
trol systems;

(vi) Age and remaining useful life of 
the building; and

(vii) Any other relevant information 
developed during an energy audit of 
the building;

(2) An analysis of the estimated 
energy consumption of the building, in 
Btu’s, at peak efficiency (assuming im­
plementation of all cost-effective oper­
ations and maintenance procedures);

(3) An analysis of the building’s po­
tential for solar conversion, particular­
ly for water heating systems;

(4) A description and analysis of all 
recommendations, if any, for acquisi­
tion and installation of energy conser­
vation measures (including potential 
solar conversion) setting forth—

(i) A description of each recommend­
ed energy conservation measure;

(ii) An estimate of the cost of each 
such energy conservation measure;

(iii) An estimate of the energy cost 
savings expected from acquisition and 
installation of each energy conserva­
tion measure. In calculating the poten­
tial energy cost savings of each energy 
conservation measure, technical assist­
ance auditors shall—

(A) Assume that all energy savings 
obtained from cost-effective operation 
and maintenance procedures identified 
by an energy audit or by the technical 
assistance program have been realized; 
and

(B) Calculate the total energy and 
energy cost savings expected to result

from the acquisition and installation 
of all recommended energy conserva­
tion measures, taking into account the 
interaction among the various meas­
ures; and

(C) Calculate that portion of the 
total energy and energy cost savings as 
determined in (B) above, attributable 
to each individual energy conservation 
measure;

(iv) The simple payback period of 
each such energy conservation meas­
ure. The simple payback period is cal­
culated by dividing the estimated cost 
of the measure by the estimated 
annual cost saving accruing from the 
measure. For the purposes of ranking 
applications, the simple payback 
period must be calculated using the 
cost saving resulting from energy sav­
ings only. Other economic analyses, 
such as life cycle costing, which con­
sider all costs and cost savings, such as 
maintenance costs and/or savings, re­
sulting from an energy conservation 
measure, may be provided as addition­
al information for use by the institu­
tion in its decision-making process.
Subpart D— Energy Conservation Measures for 

Schools and Hospitals

§ 455.50 Purpose and scope.
This subpart specifies what consti­

tutes an energy conservation measure 
that may receive financial assistance 
under this part and sets forth the eli­
gibility criteria for States, schools and 
hospitals located in States, which have 
an approved State Plan, to receive 
grants for energy conservation meas­
ures, including measures for conver­
sion to solar, other renewable sources, 
or alternative energy resources.
§ 455.51 Eligibility.

(a) To be eligible to receive financial 
assistance for an energy conservation 
measure, an applicant must—

(1) Be a State, school, or hospital 
and otherwise meet the requirements 
contained in § 455.2;

(2) Be a State having, or be located 
in a State which has, an approved 
State Plan as described in Subpart H 
of this part;

(3) Subsequent to the most recent 
construction, configuration or utiliza­
tion change to the building, have com­
pleted a technical assistance program 
or its equivalent, as determined by the 
State, for the building or buildings for 
which financial assistance is to be re­
quested;

(4) Have implemented all cost-effec­
tive operation and maintenance proce­
dures which are identified as the 
result of an energy audit and a techni­
cal assistance program;

(5) Have no plan or intention at the 
time of application to close such build­
ing or buildings for which financial as­
sistance is to be requested within the
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simple payback period of any energy 
conservation measure within each 
building for which financial assistance 
is requested; and

(6) Submit an application in accord­
ance with the provisions of this part 
and the approved State Plan.

(b) To be eligible for financial assist­
ance, the simple payback period of 
each energy conservation measure for 
which financial assistance is requested 
within each building shall not be 
greater than 15 years.
§ 455.52 Contents of program.

The program to be funded under 
this Subpart will be energy conserva­
tion measures acquired and installed 
to reduce energy consumption or allow 
the use of alternative energy sources 
for schools and hospitals. Such meas­
ures may include but not necessarily 
be limited to—

(a) Insulation for bare pipes, water 
heaters, hot water storage tanks, 
chilled water piping, ductwork and 
other uninsulated mechanical equip­
ment carrying an above or below ambi­
ent temperature fluid, which resists 
heat transfer from the mechanical sys­
tems to the surrounding space;

(b) Roof insulation, using new or ad­
ditional material (applied, sprayed or 
rigid) which resists heat transfer 
through the roof;

(c) Ceiling insulation, installed 
either above or below the ceiling to 
resist heat transfer through the ceil­
ing;

(d) Wall insulation, using a rigid or 
sprayed material, installed to resist 
heat transfer through the wall;

(e) Floor insulation, using a material 
which resists heat transfer through 
the floor between the first level 
heated space and the unheated space 
beneath it;

(f) Storm windows, which are an ad­
ditional window, normally installed to 
the exterior, but which may be in­
stalled to the interior of the primary 
or ordinary window, to increase resis­
tance to heat transfer, and to decrease 
air infiltration through the window as­
sembly;

(g) Storm doors, which are an extra 
door installed to the exterior of an ex­
terior door, but also may be installed 
as part of the entrance vestibule, to 
decrease heat transfer and air infiltra­
tion through the building entrance 
ways;

(h) Multiglazed window or door sys­
tems, which are a single glass unit con­
sisting of multiple layers of glass sepa­
rated by hermetically sealed air 
spaces, which provide greater resis­
tance to heat transfer;

(i) Reduction in glass area through 
use of bricking, insulated paneling, 
etc., which decreases heat transfer and 
air infiltration;

(j) Heat absorbing or heat reflective 
glazed and coated window and door 
systems, which are specially treated, 
coated or laminated glazing systems to 
absorb or reflect solar heat;

(k) Caulking, which is nonrigid ma­
terial placed in joints of buildings or 
window or door systems to prevent the 
passage of air and moisture through 
the building envelope;

(l) Weatherstripping, which consists 
of strips of flexible material placed 
over, under, or in movable joints of 
windows and doors to reduce the pas­
sage of air and moisture;

(m) Automatic energy control sys­
tems, such as mixed air temperature 
reset devices; cooling coil discharge 
temperature reset devices; hot deck 
temperature reset devices; economizer 
controls; enthalpy controls; night set­
back thermostats; time clocks to start/ 
stop selected HVAC systems, refrigera­
tion equipment, boilers, chillers, hot 
water generators, plus associated 
pumps and fans, thermostatic radiator 
valves, and central computer control 
systems, which adjust the supply of 
heating, cooling, and ventilation to 
meet space conditioning requirements;

(n) Equipment required to operate 
or convert to variable energy supply, 
including—

(1) Hydraulic ventilating systems 
which are adjusted by the automatic 
energy control systems to turnoff or 
vary the consumption of energy sys­
tems to deliver no more energy than 
required at any operating point;

(2) Constant volume air distribution 
systems altered to variable air flow 
systems by the addition of variable air 
flow boxes, fan volume control 
dampers and related climatic controls; 
or

(3) Water spray coils for adiabatic 
cooling during optimum weather con­
ditions;

(o) Passive solar systems (those 
using gravity, heat absorption or re­
flection, evaporation, etc.) which col­
lect and transfer energy (including 
south facing windows, trombe walls, 
and awnings) without the use of me­
chanical devices;

(p) Solar space heating or cooling 
systems, which consist of solar collec­
tors, and associated thermal storage, 
heat exchangers, pumps/fans, controls 
and piping/ducting;

(q) Solar electric generating systems, 
which consist of photovoltaic solar col­
lectors and associated electric storage 
and controls, or concentrating solar 
collectors and generating equipment, 
or wind energy conversion systems;

(r) Solar domestic hot water heating 
systems, which consist of solar collec­
tors, and associated thermal storage, 
heat exchangers, pumps, controls, and 
piping for thermal demand, such as 
domestic hot water, laundry, kitchen, 
and boiler water makeup;

(s) Furnace or utility plant modifica­
tions, which consist of the installation 
of equipment to achieve reduction in 
fuel consumption, or to convert to re­
newable energy sources or coal, includ­
ing—

(1) Replacement burners, furnaces, 
boilers, or any combination thereof, 
which are designed to substantially 
reduce the amount of fuel consumed 
as a result of increased combustion ef­
ficiency;

(2) Electrical or mechanical furnace 
ignition systems which eliminate con­
tinuous energy use;

(3) Devices for modifying flue open­
ings, such as dampers and heat ex­
changers, which increase the efficien­
cy of the total heating systems;

(4) Automatic combustion control 
systems, which improve burner operat­
ing performance to reduce consump­
tion of fuel during full and part load 
operation;

(5) Devices, such as turbulators and 
flow restrictors, for modifying boiler 
capacity and hot water units to reduce 
oversized equipment to a proper size 
(after the other building modifica­
tions), which increase the full and 
part load efficiency of the primary 
equipment; and

(6) Equipment required to convert 
existing oil- and gas-fired boiler instal­
lations to alternative energy sources, 
including coal;

(t) Lighting fixtures modifications 
and associated rewiring, which reduce 
the watts per square foot level of illu­
mination through use of such meas­
ures as high frequency ballasts, phan­
tom tubes, lamp sources of higher effi­
ciency, improved luminaires, use of 
non-uniform task/ambient lighting 
design, while maintaining lighting 
levels for task perfomance. Lighting 
fixtures modifications that increase 
the general illumination level of a fa­
cility shall not be eligible for funding 
unless the increase is necessary to con­
form to any applicable State or local 
building code or unless such increase 
is approved by the Secretary;

(u) Energy recovery systems which 
reduce energy used in heating and 
cooling systems by—

(1) Direct recycling of uncontamin­
ated air, which has been conditioned, 
to an adjacent area for heating, cool­
ing or ventilation makeup;

(2) Exhaust air heat recovery to pre­
heat outside air supply with heat re­
covery devices such as rotary air 
wheels, plate heat exchangers, non-re- 
generative heat-pipe devices, and run­
around loop systems; or

(3) Purifying with charcoal or other 
mediums and recycling exhaust air 
from, toilet areas, dining rooms, and 
lounges, and other building areas;

(v) Cogeneration systems which pro­
duce steam, heat, or other forms of 
energy as well as electricity for use
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primarily within a building or complex 
of buildings and which meet such fuel 
efficiency requirements as may be pre­
scribed or approved by DOE and 
which may be new heat recovery 
equipment added to existing electrical 
generation systems;

(w) Any other measures as a grant 
applicant shows will save a substantial 
amount of energy or as are identified 
in an energy audit prescribed pursuant 
to section 365(e)(2) of the Energy 
Policy and Conservation Act. Such 
measures must be specifically identi­
fied in any grant application, includ­
ing a complete description of the 
measure together with calculations 
and other technical data supporting 
the projected cost and energy savings.

Subpart E— Applicant Responsibilities

§455.60 Grant application submittals.
(a) Each eligible State, school, hospi­

tal, unit of local government and 
public care institution desiring to re­
ceive financial assistance for costs of 
technical assistance programs, or, in 
the case of an eligible State, school or 
hospital, for costs of energy conserva­
tion measures, relating to a building of 
buildings owned by such entity shall 
file an application in accordance with 
the provisions of this Subpart and the 
approved State Plan of the State in 
which such building is located. The ap­
plication, which may be amended in 
accordance with applicable State pro­
cedure at any time to the State’s final 
determination thereon, shall be filed 
with the State energy agency designat­
ed in the applicable approved State 
Plan.

(b) An application for financial as­
sistance for costs of technical assist­
ance programs shall include—

(1) The applicant’s name and ad­
dress;

(2) A written statement certifying 
that the applicant is eligible under 
§455.41;

(3) Identification of each building 
for which financial assistance is re­
quested, to include information re­
quired by 10 CFR in § 455.42(a)(1) 
through (5);

(4) A statement of current energy 
use by building (Btu/sq.ft./yr.);

(5) Estimate of energy savings, by 
building (Btu/sq.ft./yr.), resulting 
from implementation of operations 
and maintenance procedures identified 
in the energy audit;

(6) A project budget, by building, 
which identifies the sources and 
am  m in ts  of non-Federal funds, includ­
ing in-kind contributions (limited to 
the goods and services described in 
OMB Circular A-102, “Uniform Ad­
ministrative Requirements for Grants- 
in-Aid to State and Local Govern­
ments”, which are directly related to 
the project and do not include funds 
derived from revenue sharing or other

Federal sources), to be used to meet 
the costsharing requirements de­
scribed in Subpart G; and

(7) A brief description, by building, 
of the proposed technical assistance 
program, scheduling and milestone 
dates for achieving the overall techni­
cal assistance program objective and 
associated estimated costs;

(8) Schedules and milestone dates 
for the conduct and completion of 
technical assistance programs for each 
building.

(c) Applications from a State, school 
or hospital for financial assistance for 
costs of energy conservation measures 
shall include—

(1) The applicant’s name and ad­
dress;

(2) A written statement certifying 
that the applicant is eligible under 
§455.51;

(3) Identification of each building 
for which financial assistance is re­
quested, to include information re­
quired by 10 CFR 450.42(a) (1) 
through (5);

(4) A written statement that cost ef­
fective operation and maintenance 
procedures identified as a result of a 
technical assistance program have 
been implemented in each building by 
the applicant;

(5) A project budget, by building, 
which shall include identification of 
the sources and amounts of non-Fed­
eral funds to be used to meet the cost­
sharing requirements described in 
Subpart G of this part;

(6) A statement of the applicant’s 
ability to provide required matching 
non-Federal funds, including in-kind 
contributions (limited to the goods 
and services described in OMB Circu­
lar A-102, “Uniform Administrative 
Requirements for Grants-in-Aid to 
State and Local Governments”, which 
are directly related to the project and 
do not include funds derived from rev­
enue sharing or other Federal 
sources), and the proposed sources and 
method of financing;

(7) Schedules and milestone dates 
for the completion of the acquisition 
and installation of energy conserva­
tion measures for each building;

(8) A listing, by building, of the spe­
cific energy conservation measures 
proposed for funding, indicating the 
cost of each measure, the estimated 
energy saving of each measure, the 
projected simple payback period for 
each measure, computed in accordance 
with the methodology described in 
§ 455.42(b)(4) (iii) and (iv), and the 
average simple payback period of all 
measures proposed for the building. 
The average simple payback period 
shall be determined by dividing the 
total cost of all measuresr proposed by 
the total projected saving (from 
energy savings only) accruing from all 
measures proposed;

(9) A technical assistance program 
report for each building, the program 
for which was conducted subsequent 
to the most recent construction, con­
figuration or utilization change to the 
building;

(10) If the application covers any of 
the measures set forth in §455.52 (p), 
(q), (r), (s), (u), and (v) above, suffi­
cient data for DOE to evaluate the en­
vironmental impacts of those meas­
ures. For any other measure set forth 
in § 455.52 if the applicant is aware of 
any adverse impacts which may arise 
from the adoption of such measures, 
the applicant shall provide an analysis 
of such impacts with the application.

(d) Financial assistance for units of 
local government and public care insti­
tutions will be provided only for build­
ings which are owned and primarily 
occupied by offices or agencies of a 
unit of local government or public care 
institution and which are not intended 
for seasonal use and not utilized pri­
marily as a school or hospital.

(e) Financial assistance provided to a 
school which is a local education 
agency as defined in § 455.2 must not 
be used for acquisition or installation 
of any energy conservation measure in 
any building of such agency which is 
used principally for administration,' or 
technical assistance in connection with 
any such undertaking for such a build­
ing.

(f) Financial assistance will not be 
provided for technical assistance pro­
grams or energy conservation meas­
ures commenced prior to November 9,
1978. ;
§ 455.61 Applicant certifications.

(a) Applications for financial assist­
ance for technical assistance programs 
and energy conservation measures 
shall include a signed statement that 
the applicant—

(1) Has satisfied the requirements 
set forth in § 455.60;

(2) Will expend granted funds for 
the purposes stated in the application 
and in compliance with the require­
ments of this Part and the applicable 
approved State Plan;

(3) Has implemented all cost-effec­
tive operation and maintenance proce­
dures recommended as a result of the 
energy audit and, for applications for 
energy conservation measures, those 
recommended in the report obtained 
under a technical assistance program;

(4) Will obtain from the technical 
assistance auditor, before the auditor 
performs any work in connection with 
a technical assistance program or 
energy conservation measure, a signed 
statement certifying that the techni­
cal assistance auditor has no conflict­
ing financial interests and is otherwise 
qualified to perform the duties of a 
technical assistance auditor in accord­
ance with the standards and criteria
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established in the approved State 
Plan; and

(5) Will not enter into any contract 
relating to an energy conservation 
measure (except technical assistance), 
which requires or may require expend­
iture of more than $5,000 (excluding 
technical assistance costs), that does 
not conform to the provisions ôf the 
Davis-Bacon Act (40 U.S.C. 276a to 
276a-5) pertaining to minimum wages 
for construction in the applicant’s lo­
cality.
§455.62" Grant applications for State ad­

ministrative expenses.
(a) Each State desiring to receive a 

grant for State administrative ex­
penses shall file an application there­
for in accordance with the provisions 
of- this section. The application shall 
be submitted to' DOE at the time the 
State forwards approved grant appli­
cations for technical assistance pro­
grams and energy conservation meas­
ures.

(b) Applications for financial assist­
ance for State administrative expenses 
shall include—

(1) The name and address of the 
person designated by the State to be 
responsible for the State’s functions 
under this Part;

(2) A projected itemized budget for 
State administrative expenses listed in 
§ 455.83(b) and limited thereunder;

(3) A statement of the State’s ability 
to provide required matching non-Fed- 
eral funds, including in-kind contribu­
tions (limited to the goods and services 
described in OMB Circular A-10 2 
which are directly related to the proj­
ect and do not include funds derived 
from revenue sharing or other Federal 
sources), and the proposed method of 
financing. »
§ 455.63 Grantee records and reports.

(a) Each State, school, hospital, unit 
of local government and public care in­
stitution which receives a grant for 
technical assistance programs, energy 
conservation measures nr State admin­
istrative expenses shall keep all the 
records required by § 455.4.

(b) In January and June of each 
year each grantee shall, unitl the 
grantee’s program has been concluded, 
submit a report to the State which 
shall detail and discuss—

(1) Activities accomplished, those 
not accomplished, Status of in-progress 
activities, problems encountered, and 
remedial actions, if any, planned;

(2) Cost-effective operation and 
maintenance procedures and energy 
conservation measures studied, recom­
mended, or installed, with accompany­
ing projected or actual costs, energy 
and cost savings, payback periods and 
specifying any material variances from 
those projected in the original applica­
tions; and

(3) Financial status reports complet­
ed in accordance with OMB circulars 
listed in § 455.3. Financial status re­
ports must be submitted simultaneous­
ly to both the State and DOE.

(c) Within 90 days following conclu­
sion of a technical assistance program 
or completion of an energy conserva­
tion measure by a grantee, the grantee 
shall submit a final report to the State 
and a summary thereof to DOE which 
shall detail and discuss, as applicable—

(1) A summary of ail work accom­
plished;

(2) Problems encountered and rec­
ommended solutions;

(3) Results achieved under the pro­
gram;

(4) Final financial reports completed 
in accordance with OMB circulars 
listed in § 455.3;

(5) For a  completed technical assist­
ance program—

(i) A complete inventory and descrip­
tion of major energy-using equipment 
and systems;

(ii) Calculated energy consumption 
for the building (assuming the imple­
mentation of all cost-effective oper­
ations and maintenance procedures);

(iii) Differences between the calcu­
lated energy consumption and the 
actual energy consumption of the 
building;

(iv) Recommended changes in oper­
ation and maintenance procedures in­
dicating the energy and cost savings 
anticipated;

(v) Recommended energy conserva­
tion measures indicating the energy 
cost savings anticipated, and the cost 
of acquiring and installing the meas­
ures (with simple payback periods) in 
order of ascending payback period, 
that is, ranked in order with the 
lowest payback first; and

(vi) A recommended implementation 
plan, grouped into categories of 
energy saving operation and mainte­
nance procedures, and energy conser­
vation measures. Energy conservation 
measures will be presented in order of 
ascending payback period;

(6) For completed energy conserva­
tion measures, (1) through (4) above, 
and

(i) A complete inventory and descrip­
tion of major energy-using equipment 
and systems;

(ii) A complete inventory and de­
scription of modifications to and con­
struction and installation of major 
energy-using equipment and systems;

(iii) A final projected simple payback 
period, computed in accordance with 
§ 455.42(b)(4)(iv), for each building 
specifying and utilizing the actual 
costs for each measure and all the 
measures, taken as a whole; and

(iv) Certification by the technical as­
sistance auditor that the modifications 
(material, equipment and installation) 
made conform in all respects to the

report on the technical assistance pro­
gram and the approved application.

Subpart F— Stats Responsibilities

§ 455.70 State evaluation of grant applica­
tions.

(a) Each application received by a 
State shall be reviewed and evaluated 
to determine whether it complies with 
Subparts C, D and E of this part, any 
additional requirements of the ap­
proved State Plan State environmen­
tal laws, and other applicable laws and 
regulations.

(b) The State will forward each ap­
plication for a school or hospital to 
the State school facilities agency or 
the State hospital facilities agency, as 
the case may be, for review and certifi­
cation that such application is consist­
ent with related State programs for 
educational facilities, and State health 
plans under sections 1524(c)(2) and 
1603 of the Public Health Service Act, 
and has been coordinated through the 
review mechanisms under section 1523 
of the Public Health Service Act and 
section 1122 of the Social Security Act. 
No application from a school or hospi­
tal shall be approved until such certifi­
cation has been issued.
§ 455.71 State ranking of grant applica­

tions.
(a) All applications received by the 

State will be ranked by the State on 
an individual building by building 
basis. In the case of energy conserva­
tion measures, a complex may be 
ranked as a single building if the ap­
plication proposes a single energy con­
servation measure which directly in­
volves all of the buildings in the com­
plex. States shall rank buildings in de­
scending priority, based upon the fol­
lowing factors—

(1) The average simple payback 
period of all energy conservation 
measures proposed for the building;

(2) The type(s) of energy source to 
which conversion is proposed (with 
weighting adjustments directly pro­
portional to the ratio of the cost of 
the conversion measure to the total 
cost of all measures proposed for a 
given building, including in descending 
priority)—

(i) Renewable;
(ii) Coal;
(iii) Electricity (as primary, based- 

load fuel)—
(A) Nuclear fired;
(B) Coal fired;
(3) The type(s) of primary energy to 

be saved (with weighting adjustments 
directly proportional to the ratio of 
the cost of tiie energy saving measure 
to the total cost of the energy saving 
measure to the total cost of all meas­
ures proposed for a given building), in­
cluding in descending priority—

(i) Natural gas;
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(ii) Oil;
(iii) Electricity (as primary, base­

load fuel)—
(A) Natural gas fired;
(B) Oil fired;
(C) Coal fired;
(D) Nuclear fired;
(4) Remaining useful life of building;
(5) Climate within the State;
(6) Fuel prices or fuel availability 

within the State;
(7) Other factors as determined by 

the State.
(b) Each State shall develop sepa­

rate groupings for ranking all build­
ings covered by applications, in com­
pliance with the State Plan, for—

(1) Technical assistance programs 
for units of local government and 
public care institutions;

(2) Technical assistance programs 
for schools and hospitals; and

(3) Energy conservation measures 
for schools and hospitals.

(c) Within each grouping, a State 
shall set forth the ranking of each 
building, the amount of financial as­
sistance requested for each such build­
ing. A State shall also indicate which 
of the buildings in the ranking are ap­
proved by the State for financial as­
sistance, and which of those approved, 
the State recommends for funding, 
within the limits of the State’s alloca­
tions.

(d) Within each grouping of ranked 
of buildings, a State shall assure 
that—

(1) Schools receive not more than 70 
percent of the total funds allocated 
for schools and hospitals to the State 
in the grant program cycle for schools 
and hospitals;

(2) Hospitals receive not more than 
70 percent of the total funds allocated 
for schools and hospitals to the State 
in the grant program cycle for schools 
and hospitals; and

(3) School and hospital applicants 
for Federal funding in excess of 50 
percent on the basis of severe hard­
ship under § 455.71 receive in the ag­
gregate no more than 10 percent of 
the funds allocated to the State in the 
grant program cycle for schools and 
hospitals.

(e) To the extent provided in § 455.82
(c), additional financial assistance 
with be available for schools and hos­
pitals experiencing severe hardship as 
determined in accordance with this 
part, and funding therefor will be 
taken from the funds reserved for 
grants up to 90 percent of the total 
costs of the technical assistance pro­
gram and/or energy conservation 
measures.

(f) Applications for Federal funding 
in excess of 50 percent based on claims 
of severe hardships shall be given an 
additional evaluation and ranking, and 
identified within groupings of building 
rankings. The amount of the proposed

Federal share in excess of 50 percent 
for each building shall be specified 
within each grouping, and the sum of 
the all the grants in excess of the 50 
percent requested for buildings cov­
ered by severe hardship grant applica­
tions shall be provided separately.

(g) The criteria for the evaluation 
and ranking of severe hardship appli­
cations are list below in the descend­
ing order in which weights for each 
factor are to be applied by the State—

(1) Inability to provide the 50 per­
cent non-Federal program costs;

(2) Fuie costs and availability which 
differ significantly from the average 
within the State; and

(3) Climatological conditions which 
differ significantly from the average 
conditions within the State.

(h) In determining the maximum 
Federal share for an institution in a 
given locality that is in a class of 
severe hardship, States shall use the 
U.S. Department of Commerce publi­
cation, Qualified Areas Under the 
Public Works and Economic Develop­
ment Act of 1965, as amended. Institu­
tions in those locations listed in the 
publication may be eligible for Federal 
funding for this program at the 
“Maximum Grant Rate” assigned to 
that location in such publication, plus 
10 percent.
§ 455.72 Forw arding of applications.

Each State shall, once each grant 
program cycle, within the period speci­
fied by DOE and published in the Fed­
eral Register, forward to DOE those 
applications that the State recom­
mends for financial assistance, ranked 
pursuant to the provisions of §455.71.
§ 455.73 State Duties.

(a) Each State shall be responsible 
for—

(1) Notifying each applicant, within 
60 days following receipt by the State 
of the application or the last amend­
ment thereof whether its application 
has been approved and recomended 
for funding;

(2) Direct program oversight, moni­
toring and financial auditing of the ac­
tivities for which grants are awarded 
to its institutions to insure compliance 
with all legal requirements. States 
shall immediately notify the Secretary 
of any non-compliance or indication 
thereof.

(b) Each State shall submit a report 
to DOE—

(1) By the close of the sixth month 
following State Plan approval by 
DOE, and in each March thereafter 
for the duration of the grant program, 
describing generally—

(i) The operations of the program;
(Ü) Problems encountered and rec­

ommended solutions;

(iii) Program related financial ex­
penditures by the grantees and the 
State;

(2) By the close of the twelfth 
month following State Plan approval 
by DOE and in each August thereafter 
for the duration of the grant program, 
giving—

(i) A narrative on the program, in­
cluding objectives accomplished, prob­
lems encountered and recommended 
solutions;

(ii) A detailed report on program re­
lated financial expenditures by all 
grantees and by the State; and

(iii) A summary of the most recent 
reports received by the State pursuant 
to § 455.63.

Subpart G— Grant Awards

§ 455.80 Approval of grant applications
(a) The Secretary shall review and 

approve applications submitted by a 
State in accordance with §455.72 and 
in accordance with the State’s ranking 
of buildings contained in such applica­
tions if the Secretary determines that 
the applications meet the objectives of 
the Act, and comply with the applica­
ble State Plan and the requirements 
of this Part. The Secretary may disap­
prove all or any portion of an applica­
tion to the extent that funds are not 
available to carry out a program or 
project (or portions thereof) contained 
in the application, or for such other 
reasons as the Secretary may deem ap­
propriate.

(b) The Secretary shall notify a 
State and the applicant of the final 
approval or disapproval of an applica­
tion at the earliest practicable date 
after the Secretary’s receipt of the ap­
plication, and, in the event of disap­
proval, shall include a statement of 
the reasons therefor. An application 
which has been disapproved may be 
amended and resubmitted within the 
same grant program cycle with the 
consent of the Secretary.

(c) The Secretary may also, after 
reasonable notice and hearing, termi­
nate financial assistance under a previ­
ously approved application if the Sec­
retary determines the applicant has 
failed to comply substantially with the 
terms and conditions set forth in the 
application and this subpart.
§ 455.81 Grant Awards For Units Of Local 

Government and Public Care Institu­
tions.

(a) The Secretary may make grants 
to States, units of local governments 
and public care institutions of up to 50 
percent of the costs of performing 
technical assistance programs for 
buildings covered by an application ap­
proved in accordance with § 455.80.

(b) Total grant awards within any 
State to units of local government and 
public care institutions are limited to
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the funds allocated to each State in 
accordance with Subpart I of this part.

(c) No grant awarded under this sec­
tion for a technical assistance program 
shall include funding for the purchase 
of an item of equipment having an ac­
quisition cost in excess of $500.
§ 455.82 Grant Awards For Schools and 

Hospitals.
(a) The Secretary may make grants 

to States, schools and hospitals of up 
to 50 percent of the costs of perform­
ing technical assistance programs for 
buildings covered by an application ap­
proved in accordance with §455.80, 
subject to the following—

(1) Total grant awards within any 
State to schools and hospitals are lim­
ited to the funds allocated to each 
State in accordance with Subpart I of 
this part;

(2) Grant awards for technical assist­
ance programs in any State within any 
grant program cycle shall not exceed—

(i) 30 percent of the amount allo­
cated to a given State from the 1978 
fiscal year appropriation for technical 
assistance programs and energy con­
servation measures for schools and 
hospitals;

(ii) 15 percent of the amount allo­
cated to a given State from the 1979 
fiscal year appropriation for technical 
assistance programs and energy con­
servation measures for schools and 
hospitals; or

(iii) 5 percent of the 1980 fiscal year 
appropriation for technical assistance 
programs and energy conservation 
measures for schools and hospitals.

(b) The Secretary may make grants 
to States, schools and hospitals of up 
to 50 percent of the costs of acquiring 
and installing energy conservation 
measures for buildings covered by an 
application approved in accordance 
with § 455.80. Total grant awards 
within any State are limited to the 
funds allocated to each State in ac­
cordance with Subpart I of this part.

(c) The Secretary may award up to 
10 percent of the total amount allo­
cated to a State for technical assist­
ance programs and energy conserva­
tion measures, in a given grant pro­
gram cycle, to cover more than 50 per­
cent but not to exceed 90 percent of 
the cost of a technical assistance pro­
gram or an energy conservation meas­
ure for applicants in a class of severe 
hardship, as ascertained in accordance 
with the State Plan.

(d) The Secretary shall not award 
more than 70 percent of the total 
amount allocated to a State for techni­
cal assistance programs and energy 
conservation measures in a given grant 
program cycle to either schools or hos­
pitals in that State.
'¿ (e) No grant awarded under this sec- 
* Mon for a technical assistance program 
shall include funding for the purchase

of an item of equipment having an ac­
quisition cost in excess of $500.
§ 455.83 Grant Awards For State Adminis­

trative Expenses.
(a) Concurrently with grant awards 

for approved applications for institu­
tions in a given State, the Secretary 
may make a grant to that State in an 
amount not exceeding 5 percent of the 
total amount of such awards for the 
purpose of defraying State expenses in 
the administration of technical assist­

ance programs and energy conserva­
tion measures within that State. 
Grants for such purposes may be 
made for up to 50 percent of a State’s 
projected administrative expenses, as 
approved by the Secretary.

(b) A State’s administrative expenses 
shall be limited to those directly relat­
ed to administration of technical as­
sistance programs and energy conser­
vation measures, including costs asso­
ciated with—

(1) Personnel, whose time is expend­
ed directly in support of such adminis­
tration;

(ii) Supplies, expended directly in 
support of such administration;

(iii) Equipment purchased or ac­
quired solely for, and utilized directly 
in support of such administration, pro­
vided that no items of equipment cost­
ing more than $200 shall be acquired 
without the express consent of DOE;

(iv) Printing, directly in support of 
such administration; and

(v) Travel, directly related to such 
administration.

Subpart H— State Plan Development and 
Approval

§ 455.90 Contents of State Plan.
Each State shall develop a State 

plan for technical assistance programs 
and energy conservation measures. 
The State Plan shall be reviewed and 
approved by the Governor of the State 
or the State energy agency and shall 
include—

(a) A statement setting forth the 
procedures by which the views of eligi­
ble institutions or State-wide organiza­
tions representing such institutions, or 
both, were solicited and considered 
during development of the State Plan;

(b) A description of the preliminary 
energy audit results (described in Sub­
part B of this part) which have been 
conducted in the Sate including, but 
not limited to­

il) In the case of a State which has
completed preliminary energy audits 
of all potentially eligible buildings, a 
summary of the data gathered pursu­
ant to § 450.42 for all such buildings;

(2) In the case of a State which has 
completed preliminary energy audits 
of a sample of all potentially eligible 
buildings within the State—

(i) Reasonably accurate estimates of 
the preliminary energy audit data re­
quired by §450.42 for all potentially 
eligible buildings within the State; and

(ii) A plan which describes further 
actions to be taken in order to obtain 
the required information for all poten­
tially eligible buildings;

(3) Estimates of the energy savings, 
by class of building, expected to result 
from modification of maintenance and 
operating procedures and installation 
of energy conservation measures in 
such buildings;

(4) Recommendations as to the 
number and estimated cost of techni­
cal assistance programs and types and 
estimated costs of energy conservation 
measures for each grant program 
cycle;

(c) A description of the policies and 
procedures to be used by the State for 
evaluating grant applications;

(d) A description of the policies and 
procedures that the State will follow 
to insure that funds will be allocated 
equitably among eligible applicants 
within the State, including procedures 
to insure that funds will not be allo­
cated on the basis of size or type of in­
stitution but rather on the basis of,rel­
ative need taking into account such 
factors as cost, energy consumption 
and energy savings. Such policies and 
procedures shall be in accordance with 
§ 455.71;

(e) A description of the policies and 
procedures that the States will follow 
in the identification, ranking and allo­
cation of funds to severe hardship ap­
plicants which are eligible to receive 
financial assistance in excess of the 
otherwise applicable 50 percent limit. 
Such policies and procedures shall be 
in accordance with § 455.71(g);

(f) A Statement setting forth the 
extent to which, and by which meth­
ods, the State will encourage utiliza­
tion of solar space heating, cooling 
and electric systems and solar water 
heating systems;

(g) A description of the policies and 
procedures to assure that all financial 
assistance under this part will be ex­
pended in compliance with the re­
quirements of the State Plan, in com­
pliance with the requirements of this 
part, and in coordination with all 
other State and Federal energy con­
servation programs;

(h) A description of the policies and 
procedures to insure implementation 
of cost-effective energy conserving 
maintenance and operating procedures 
in those buildings for which financial 
assistance is awarded under this part;

(i) A description of the policies and 
procedures designed to insure that fi­
nancial assistance under this part will 
be used to supplement, and not to sup­
plant, State, local or other funds;

(j) A description of the policies and 
procedures for establishment of, and
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adherence to, milestones for accom­
plishment of technical assistance pro­
grams and energy conservation meas­
ures receiving financial assistance 
under this part;

(k) A description of the policies and 
procedures for State management, fi­
nancial audit and evaluation of techni­
cal assistance programs and energy 
conservation measures receiving finan­
cial assistance under this part;

(l) A description of the program of 
the State for establishing and insuring 
compliance with qualifications for 
technical assistance auditors. Such 
policies shall require at a minimum 
that a technical assistance auditor 
have experience in energy conserva­
tion and be a registered professional 
engineer licensed under the regulatory 
authority of the State, or be an archi­
tect-engineer team the members of 
which are licensed under the regula­
tory authority of the State, and that a 
technical assistance auditor be free 
from financial interests which may 
conflict with the proper performance 
of his or her duties;

(m) A description of the policies and 
procedures for apportionment of 
funds among eligible institutions 
within the State. As a minimum such 
policies and procedures shall assure a 
separate priority ranking for each 
building pursuant to the provisions of 
§455.71 covered by an application ap­
proved pursuant to the provisions of 
§ 455.70 for—
-(I) Technical assistance programs 

for units of local government and 
public care institutions;

(2) Technical assistance programs 
for schools and hospitals; and

(3) Energy conservation measures 
for schools and hospitals.
§ 455.91 Submission and Approval of State 

Plans.
(a) Proposed State Plans shall be 

submitted to the Secretary within 90 
days of the effective date of this Sub­
part unless the Secretary, upon re­
quest and for good cause shown, 
grants an extension of time.

(b) The Secretary shall, within 60 
days of receipt of a proposed State 
Plan, review each Plan and, if it is 
found to conform to the requirements 
of this part, approve the State Plan. If 
the Secretary does not disapprove a 
State Plan within the 60-day period, 
the Secretary will be deemed to have 
approved the State Plan.

(c) If the Secretary determines that 
a proposed State Plans fails to comply

K = 0 . 0 7  + 0 . 1  ( S f c )  
n (nT c )

where,, as determined by DOE—
(1) Sfc is the average retail cost per million 

B tu’s of energy consumed within the

with the requirments of this part, the 
Secretary shall return the Plan to the 
State with a statement setting forth 
the reasons for disapproval. With the 
consent of the Secretary, the State 
may submit a new or amended Plan at 
any time.

§ 455.92 State Plans Developed by the Sec­
retary.

(a) If a State Plan has not been ap­
proved by February 7, 1981, or within 
90 days after completion of the pre­
liminary energy audits, whichever is 
later, the Secretary may develop and 
implement a State Plan on behalf of 
the schools and hospitals in the State.

(b) Subsequent to the development 
of a State Plan by the Secretary, the 
State may submit its own State Plan 
and the Secretary shall approve or dis­
approve such plan within 60 days after 
receipt by the Secretary. If the pro­
posed plan meets the requirements of 
this part, and is not inconsistent with 
any plan developed and implemented 
by the Secretary, the Secretary shall 
approve the State Plan which shall 
automatically replace the Plan devel­
oped by the Secretary.

Supbart I— Allocation of Appropriations 
Among the States.

§ 455.100 Allocation of Funds.
The Secretary will allocate available 

funds for the purpose of awarding 
grants to States, schools, hospitals, 
units of local government and public 
care institutions to implement grant 
programs for schools and hospitals 
and buildings owned by local govern­
ment and public care institutions in 
accordance with this subpart.

§ 455.101 Allocation Formulas.
(a) Financial assistance for conduct­

ing technical assistance programs for 
units of local government and public 
care institutions shall be allocated 
among the States by multiplying the 
sum available by the allocation factor 
set forth in paragraph (c) of this sec­
tion.

(b) Financial assistance for conduct­
ing technical assistance programs and 
acquring and installing energy conser­
vation measures for schools and hospi­
tals shall be allocated among the 
States by multiplying the sum availa­
ble by the allocation factor set forth 
in paragraph (c) of this section.

(c) The allocation factor (K) shall be 
determined by the formula—

+ 0.83 ( (SP) (SC) )( (NP) (NC) )
region in which the State is located, as 
reflected in the 1985, Series C projec­
tions contained in DOE’s Energy Infor­

m ation Administration Administrator’s 
Annual Report, 1978;

(2) Nfc is the national average retail cost per 
million B tu ’s of energy consumed, as re­
flected in the 1985, Series C projections 
contained in DOE’s Energy Information 
Administration Administrator’s Annual 
Report 1978;

(3) n is the total number of eligible States;
(4) SP  is the population of th e  State, as de­

termined from 1976 census estimates, 
“Current Population Reports”, Series P- 
25, number 603;

(5) NP is 217,820,000, the total population of 
all eligible States;

(6) SC is the sum of the S tate’s heating and 
cooling degree days, as determined from 
National Oceanic and Atmospheric Ad­
m inistration data for the thirty year 
period, 1941 through 1970;

(7) NC is 349,249, the sum of all eligible 
States’ heating and cooling degree days,

(d) Except for the District of Colum­
bia, Puerto Rico, Guam, American 
Samoa and the Virgin Islands, no allo­
cation available to any State may be 
less than 0.5 percent nor more than 10 
percent of the total amount appropri­
ated.

(e) Ten percent of each State’s allo­
cation each year for schools and hospi­
tals shall be apportioned by the State 
for additional financial assistance, in 
excess of the 50 percent Federal share, 
up to 90 percent of the costs of techni­
cal assistance programs and energy 
conservation measures for those 
schools and hospitals determined to be 
in a class of severe hardship. Such de­
terminations shall be made in accord­
ance with § 455.71(g).

(f) By notice published in the Feder­
al Register, the Secretary shall notify 
each State of the total amount allo­
cated for grants within the State for 
any grant program cycle. For purposes 
of this regulation, grant “program 
cycle” is a period of time to be speci­
fied by DOE, which is related to the 
fiscal year for which grant funds are 
appropriated touring which one com­
plete cycle of grant activity occurs, in­
cluding DOE allocation of appropri­
ations to the States, application review 
and approval, and grant award.

(g) By notice published in the Feder­
al Register, the Secretary will notify 
each State of the period for which 
funds allocated for a grant program 
cycle will be reserved for grants within 
the State.

§ 455.102 Reallocation of Funds.
(a) If a State Plan has not been ap­

proved and implemented by any . State 
by the close of the period for which al­
located funds are available as set forth 
in the notice(s) issued by the Secre­
tary pursuant to § 455.101(g) funds al­
located to that State for technical as­
sistance and energy conservation 
measures will be reallocated among all 
States for the next grant program 
cycle, if applicable.
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(b) If a State Plan has not been ap­

proved by February 7, 1981, or within 
ninety days after completion of the 
preliminary energy audits, whichever 
is later, the Secretary may develop 
and implement a State Plan on behalf 
of the schools and hospitals within the 
State. If the Secretary does not devel­
op a State Plan for a State, the funds 
reserved for that grant program cycle 
for schools and hospitals in that State 
will be reallocated for the next grant 
program cycle among all States for 
schools and hospitals.

(c) If a State does not forward a suf­
ficient number of grant applications, 
which are approved by the Secretary, 
to award all the funds allocated for 
the State in that grant program cycle, 
the Secretary shall reallocate the re­
maining funds among all States for 
the next grant program cycle.

(d) If a State does not forward a suf­
ficient number of grant applications, 
which are approved by the Secretary 
under the severe hardship provisions 
set forth in § 455.71(g), to award all of 
the funds allocated to the State for 
that purpose in that grant program 
cycle, the Secretary shall reallocate 
the remaining hardship funds among 
all States for the next grant program 
cycle.

§ 455.103 Reallocation of Preliminary 
Energy Audit/Energy Audit Funds.

(a) If a State has utilized Federal as­
sistance to cover in excess of 50 per­
cent of the costs for conducting pre­
liminary energy audits and energy 
audits, the amount of such excess over 
50 percent shall be subtracted from 
that State’s allocation for technical as­
sistance and energy conservation pro­
jects and reallocated among all other 
States for the next grant program 
cycle according to the formula set 
forth in § 455.101.

(b) To the extent that funds allo­
cated to a State for preliminary 
energy audits and energy audits are 
not needed because all potentially eli­
gible buildings have had an energy 
audit or its equivalent conducted, such 
funds may be made available for tech­
nical assistance or energy conservation 
measures. DOE shall, upon request by 
the State, redistribute funds not 
needed for preliminary energy audits 
and energy audits to the State alloca­
tion for technical assistance or energy 
conservation measures, as appropriate 
and such funds shall be in addition to 
those which would otherwise be avail­
able for such purposes.

[FR Doc. 79-407 Filed 1-2-79; 3:12 pm]
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